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BIR AE'S 


THAT HELP THE LAWYER MOST 


Fr Have you ever thought of the ¢briefs 
which aid the lawyer most? They are 
the briefs which have been prepared 
before. He has a few of these in which 
he takes great pride, the ones he has 
successfully prepared in other cases. 


The greatest source of briefs, however, 
the ones that help the lawyer most, 
are the 15,000 briefs or annotations in 


AMERICAN LAW REPORTS. 


A.L.R. is used far more in determining 
what the law is in writing opinions 
and in advising clients than in the 
. actual writing of briefs. 





A copy of a survey “How Lawyers Use A.L.R.” will be 
sent without obligation. Write either publisher today. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 3, N. Y. 
BANCROFT-WHITNEY COMPANY, San Francisco 1, California 
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SELECTIVE * SWIFT » DEPENDABLE 


Write for details of 
reporting in your field 





COMMERCE) CLEARING: HOUSE; 
PUBLISHERS OF TOPICAL LAW REPORTS 


New YORK 1 CHICAGO 1 WASHINGTON 4 
Empire STATE BLOG. 214 N. MICHIGAN Ave. MUNSEY BLOG. 


THe AMERICAN Bar ASSOCIATION JouRNAL is published monthly by AMERICAN Bar AssoOciATION at 1140 North Dearborn —, zee 10, Illinois. 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 
Price: per copy, 75c; to members, 50c; per 


year, $3; to Members, $1.5); to Students in Law Schools, $1.50. val 2. No. 9. 








POSITIVE PROTECTION 





Monthly Income Life insurance offers an ideal safeguard for a 


family. 


Its outstanding advantage is that it eliminates all worries incident 
to the investment of such funds, for each month a check is received for 
a stated amount and it NEVER FAILS to arrive. 





She PRUDENTIAL 


INSURANCE COMPANY OF AMERiC 
A mutual life insurance ih 
HOME OFFICE NEWARK, NEW JERSEY 
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COMPANY 
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NO Necessity of trips to Nevada to hold corporate 
meetings, or for corporate organization. 


NEVADA'S OLDEST AND LARGEST NO State tax. (Only $5.00 filing fee, yearly, for list of 


*)-110) -7 Bel ice PANY officers) 














ORGANIZED IN NO Annual reports. 


THE HOME 


OF YOUR NEVADA 


CORPORATIONS 





NO Stockholders’ liability. 
NO Resident Directors required. 


NO Delay in Organization. Our home office completes 
the organization of the company the same day as 
instructions are received, including issuance of stock 
certificates. 


NO Taxation of non-residents’ stock. 

NO State inheritance tax. 

NO Franchise tax or Franchise Tax Commissioner. 

NO High valuation of non-par stock. (For purposes 
of filing non-par stock is valued at $1.00; most 
States value it at $100.00) 

NO Time limit in the charter; may be perpetual. 


NO Obligation to you for a copy of the latest 
printing of the Nevada Corporation Act. 


SEE OUR CARD - MARTINDALE HUBBELL LAW DIRECTORY 
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With C T Representation, 

a corporation's compliance 
with the laws of the state 

in which qualified 

is under strict supervision 

of its own lawyer 

instead of being left 

as a casual responsibility 


of some one of its officers. 





In the Corporation Trust system each step in 
Statutory Representation is a coordinated, in- 
tegrated part of a complete system. The offices 
and representatives it furnishes are linked with, 
and their experience reflected in, the Bulletins 
which notify a corporation, through its lawyer, 
of state taxes to be paid and reports to be filed. 
The Report and Tax Notification Bulletins are 
linked by spot references to the State Tax Re- 
porter, in which the lawyer finds the complete 
text of the applicable laws, regulations and 
court decisions. A pre-arranged plan worked 
out between C T representative and each com- 
pany’s own lawyer controls the handling of 
process served on the company. 


CORPORATION TRUST 


The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
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In THIS ISSUE 


Judge Hatton W. Sumners 


Ihe adjournment of the 79th Con- 
gress brought to a close his distin- 
euished career in the House of 
Representatives. As Chairman of the 
Committee on the Judiciary, he has 
been identified with much construc- 
tive legislation. In wishing him God- 
speed and many years of health for 
the continuance of his advocacy of 
American ideals of government, we 
place on the cover of this issue the 
portrait of this valiant member and 
friend of the American Bar Asso- 


ciation. 


Proposes Law Center 


Vanderbilt, of the 
New York University Law School, 


Dean Arthur T. 


has written a very timely article ex- 
pressing the hope that the leader- 
ship always shown by our country’s 
lawyers can be reaffirmed through the 
formation of a Law Center, where 
a more complete and comprehensive 
program could be offered to both 
students and practising lawyers in an 
attempt to increase the efficacy of 
our present Law Schools’ curricula. 


The Historian and the Lawyer 


Ben W. Palmer has written brilliant- 
ly of the similarities in their prob- 
lems, as to their witnesses and 
evidence. He points to some revi- 
sions of accepted versions of events 


and _ historical characters. 


Great Leaders of the Bar 


lo start a series of occasional articles 
reminiscent of the careers and per- 
sonalities of lawyers who were ex- 
emplars of the ideals of the profes- 
sion, the Editor-in-Chief of the 
JouRNAL has sketched David T. Wat 
son, of Pittsburgh, who at the turn 


of the century was regarded as one 


IV 


of the ablest lawyers in the history 
American Bar. Sketches of 
other exemplars of the profession 


of the 


will be published from time to time. 


Trial and Punishment 
of Nazi Criminals 


As the Nuremberg trial comes to a 
close, American lawyers will be in- 
terested in Tappan Gregory’s per- 
sonal observations as to the legal 
bases for the indictment and trial, 
the fair and just hearing accorded to 
the accused, and the high character 
and judicial capacity of the Inter- 
national Military Tribunal which 
will render the verdict. 


“The World's Most 
Influential Lawyer’’ 


We publish the full text of Trygve 
Lie’s summary of his first report to 
the General Assembly of The United 
Nations, which American lawyers 
will welcome to this Continent on 
September 23. It gives the facts as to 
the work which the United Nations 
has thus far advanced; also, the ob- 
stacles and problems which confront 
it now. Every lawyer should read 
carefully this forthright statement bv 
this lawyer who has become one of 
the strongest personalities in the Or- 
ganization, and should then help to 
give “united American support to 
The United Nations”, 
the House of Delegates on July 2. 


as voted by 


The Cult of The Robe” 


\ summary of a notable exchange of 


views, clashing concepts of the 


Courts, first as to the wearing of 


gowns by judges, but also as to many 


other things. 


Victory as to the World Court 
[he vote of 60 to 2 in the Sen 
ate for American acceptance of the 
compulsory jurisdiction of the Inter- 
national Court of Justice completed 
the Association’s “grand slam” as to 
its legislative objectives. The othe: 
two measures were the unanimous 
passage of the Administrative Pro- 
cedure Act and the $5,000 increas« 
in the salaries of all Federal judges, 
which is also reported in this issue. 


Courts and Politics 


Charles C. Burlingham has sent us a 
forthright letter written seventy years 
ago by Chief Justice Morrison R. 
Waite, as to his concept of his duty 
to remain aloof from politics and 
controversies. 


The Association's Constitution 


Notice is given of proposed amend 
ments of the Constitution and By 
laws, which are to be voted on by 
the members present at the Annual 
Meeting in Atlantic City during Oc 
tober 28-November 1. 


“Books for Lawyers” 


Our leading review this month is by 
Charles P. Curtis, Jr., of Choate, Hall 
and Stewart, Boston, the gifted co 
author of The Practical Cogitator, 
which Reginald Heber Smith re 
viewed in 32 A.B.A.J. 272-274. Mr. 
Curtis writes of The Lowells and 
Their Seven Worlds (see 32 A.B.A.] 
560), but he deals almost exclusively 
with those of the Lowell lineage who 
were lawyers, from the earliest colo 
nial days. 


‘Letters to the 
Editor’’ 


In a lively exchange, Herbert I 
Nossaman, of chal- 
lenges Ben W. Palmer’s references to 
the juristic philosophy of Mr. Jus 


Los Angeles, 


tice Holmes; and Mr. Palmer replies 
that he has a deep admiration fon 
Holmes as a great personality, but 
nonetheless he has felt compelled to 
challenge the consequences of the 
juristic philosophy of the pragma 
tists, as Roscoe Pound and Mr. Jus 
tice Jackson have donc. 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice, 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Home Office: Baltimore, Md. 





Originators of the Slogon: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer'’ 


THREE SIZES 
OF DIES 
Fgh ta" =9 
DIAMETERS 


4 
j 


; ie oe w 
The” OF FICIAL 
POCKET SEAL 
THE SEAL THAT GETS THE BUSINESS 


STANDARD WITH LAWYERS, NOTARIES 
& CORPORATIONS ALL OVER THE WORLD 


We mean /egal business, of course. And why 
not? Clients naturally like to deal with a 
lawyer who furnishes them with a light, fast, 
modern seal instead of the old-fashioned, cum- 
bersome lever seal — especially when it does 
more and better work, as this one does. Get it 
from your stationer or marking device dealer. 
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SECTION 722 


Internal Revenue Code 


Economic Consultation 
Business Cycle Analysis 


Complete Reports 


VALUATIONS 


Securities - Patents - Tangibles 


Intangibles 


PETTIT, BAUSMAN & CO. 


Economists and Engineers 


20 Exchange Place, New York 5, N. Y. 
1456 National Bank Bidg., Detroit 26, Michigan 
Hill Bidg., Washington, D. C. 
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Hotel Arrangements — Annual Meeting 









ANNUAL MEETING — Atlantic City, N. J. 
October 28 — November 1, 1946 


The Sixty-ninth Annual Meeting of the American Bar Association will be held at Atlantic City, New Jersey, October 


28 to November 1. 


Members are requested to transmit their requests for hotel reservations on the form provided on page 318 of the 
May, 1946, issue of the JouRNAL, to the American Bar Association, Reservation Department, 1140 North Dearborn 


Street, Chicago 10, Iilinois. 


HOTEL ACCOMMODATIONS 
Headquarters — Convention Hall 
IMPORTANT: The number of single rooms is very limited: Twin bedrooms will not be assigned to one person. 
In requesting reservations, five hotels should be selected in order of choice. 
Hotel accommodations, with private bath, are available, as follows: 


BOARDWALK HOTELS: 


AVENUE HOTELS: 


(2 persons) 
Single Double Parlor suites Single Double | 

Ambassador $6.00-$ 9.00 $9.00-$14.00 $25.00-$26.00 Colton Manor $8.00-$12.00 
Breakers 3.50- 5.00 5.00- 12.00 Columbus 6.00 
Brighton 7.00 9.00- 14.00 18.00- 24.00 Crillon 8.00- 10.00 
Chelsea 4.75- 6.75 7.00- 12.00 Eastbourne 7.50- 8.00 
Claridge ALL SPACE EXHAUSTED Flanders $5.00 7.00- 9.00 
Dennis 6.00- 8.00 9.00- 14.00 Fox Manor Hotel 6.00- 8.00 
Haddon Hall 7.00- 10.00 10.00- 18.00 34.00 Jefferson 6.00 7.00- 10.00 
Marlborough- Kentucky 3.50 6.00- 7.00 

Blenheim 6.00- 10.00 9.00- 16.00 27.00- 36.00 Lafayette 5.00- 6.00 8.00- 10.00 
Mayflower 5.00- 6.00 7.00- 12.00 Madison 4.50- 6.00 7.00- 10.00 
President 7.00- 10.00 9.00- 15.00 18.00- 25.00 Monticello 7.00 
Ritz-Carlton 6.00- 8.00 9.00- 14.00 30.00- 35.00 Morton 5.00 6.00- 8.00 
St. Charles 5.00- 12.00 7.00- 14.00 Senator 4.50- 7.00 7.00- 12.00 
Seaside 5.00- 11.00 8.00- 14.00 Sterling 4.00- 5.00 6.00- 7.00 
Shelburne 6.00- 9.00 9.00- 12.00 
Strand 


4.50- 6.00 





NOTICE TO MEMBERS OF JUNIOR 
BAR CONFERENCE 


OTICE is hereby given that at the annual meeting of the 
N Junior Bar Conference to be held at Atlantic City, New 
Jersey, on October 27, 28, and 29, 1946, there will be 
elected a chairman, vice chairman, and secretary, each for a term 
of one year, and a member of the Executive Council from each 
of the Second, Fourth, Sixth, Eighth, and Tenth Federal Judicial 
Circuits, each for a term of two years. 


Pursuant to Section 4(b) of Article IV of the By-Laws, 
notice is hereby given that the members of the Junior Bar 
Conference residing in the above-named Judicial Circuits 
(hereinafter referred to as Council Districts) may nominate 
candidates for the office of member of the Council from their 
respective districts by written petition, in each case, specifying 
the name of the person nominated, and the office for which 
nominated, containing the names of at least twenty endorsers, 
all of whom are residents of the district of the person nomi- 
nated. The petition shall contain a brief biographical sketch 
of the background and qualifications of the candidate. It 
shall be submitted to the chairman, Lyman M. Tondel, Jr., 
31 Nassau Street, New York 5, N. Y., not later than October 
12, 1946. At the first session of the annual meeting the chair- 
man of the Conference shall deliver to the chairman of the 
Nominating Committee all petitions submitted pursuant to 
this notice. 





The Nominating Committee shall consider the candidates 
proposed by each of said petitions, as well as receive names 
of other candidates and report its Council nominees at the 
same time and place, and in the same manner that it reports 
the nominations for the officers of the Conference. The 
nominating committee shall also report the other names for 
whom nominating petitions have been received and con- 
considered. Other nominations for the Council may be made 
from the floor following the report of the Nominating Com- 
mittee, as may other nominations also be made for officers. 
The election of the Council members shall take place at the 


Vi 


American Bar Association Journal 


_ " | 


same time and place and in the same manner as the election 
of officers, immediately following the conclusion of the second 
general session of the annual meeting, and shall be by 
written ballot. 

TERM OF OFFICE: The term of office of the officers 
elected at the next annual meeting shall begin with che ad- 
journment of the said annual meeting and end with the 
adjournment of the annual meeting to be held in 1947, or 
until their successors shall be elected and qualify, and the 
term of office of the Council members from the Second, 
Fourth, Sixth, Eighth and Tenth Federal Judicial Circuits 
shall begin with the adjournment of the 1946 annual meet- 
ing, and end with the adjournment of the annual meeting 
to be held in 1948, or until their successors shall be elected 
and qualify. 

ELIGIBILITY: No person shall be elected as an officer 
or member of the Council if he will, during his term of office, 
become ineligible for membership in the Conference. The 
membership of a member of the Conference shall terminate 
at the conclusion of the annua: meeting in the calendar year 
within which the member attains the age of thirty-six years, 
or upon his ceasing, prior to that time, to be a member of 
the American Bar Association. A person elected as a member 
of the Council shall be, at the time of his nomination, a resi- 
dent of the Council District for which he is chosen. No per- 
son shall be eligible for election as a member of the Executive 
Council if he is then a member of the Council and has been 
such a member for a period of three consecutive years or 
more. 

PLACE AND DATE: The annual meeting of the Junior 
Bar Conference of the American Bar Association will be held 
in Atlantic City, New Jersey, beginning October 27. Full 
plans for the meeting will be announced in subsequent issues 
of the Journat and in The Young Lawyer. 


T. JULIAN SKINNER, JR., Secretary 
Junior Bar Conference of the 
American Bar Association. 
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HE PRENTICE-HALL "INCORPORATING KIT" helps you 
fe the state for incorporation which will best suit your 

client's purposes. It contains among other things Compara- 
tive Charts which show at a glance the costs and requirements 
of incorporating in various incorporating states: organization 
tax and filing fees; inheritance, franchise and transfer taxes; re- 
quirements for reports; number and kind of incorporators and 
directors; restrictions in selecting corporate name; etc. It also 
includes requisition blanks and work sheets. 


CHECK THESE ADVANTAGES of the Prentice-Hall 


Corporate Organization and Maintenance Service: help 
in selecting the state of incorporation, drafting and filing 
the certificate, maintenance of principal office in home 
state, keeping of corporate records, notification of tax 
due dates—in short, complete assistance at every step. 
Ask us for full information regarding this service, without 
obligation—and send for a FREE copy of our “Incorpor- 
(Our services are available ating Kit" referred to above. 

to attorneys only.) 


PRENTICE HALL CORPORATE ORGANIZATION 
sa AND MAINTENANCE DIVISION 





90 BROAD STREET, NEW YORK 4, N. Y. 
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From 


“Flatbush” to “Frisco” 
From 


“Great Lakes” to “The Gulf’’ 





LAWYERS today have a uniform and national series of 
Law Reports unequaled for Promptness, Accuracy and 


Editorial Excellence—The National Reporter System. 


All Courts--State & Federal 


OBTAIN —for the asking, full particulars of the 'West" 
Reporter covering the Courts which are most important 


in your practice — no obligation incurred. 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 























During the war years, the law schools 
almost perished for lack of students; 
cnrollments fell off eighty-five per 
The 
institutions to survive was little short 
of heroic; one dean, seeking exemp- 


cent. determination of some 


tion from the rule as to the mini- 
mum number of full-time professors, 
that he 


part-time instructors could do justice 


maintained and his three 
to their two students, particularly as 
they were both in the same class! 
Curiously enough, throughout the 
war years when they might have been 
preparing to meet the complicated 
problems of the postwar period, most 
of the law schools ran accelerated all- 
the-year-around courses, largely foi 
the benefit of 4F’s and women stu- 
dents. When the history of legal ed- 
ucation in America comes to be 
written, it will be interesting to see 
what justification can be found for 
this seeming absurdity. Most of the 
medical and engineering schools 
quickly abandoned acceleration as 
educationally undesirable. 
the schools 


sieged with applicants for admission, 


Now law are be- 
the most experienced, the most eager, 
the most deserving our law schools 
have ever seen. These superior stu- 
dents run the very grave danger of 
emerging from two years of round- 
the-calendar studying with severe 
intellectual indigestion, 
which it may take them, and the pub- 
lic they will serve, years to overcome. 
What was intended as a boon to the 
veterans may well turn out to be a 
disservice. Certainly the 
study of law is not—or at least should 


cases of 


positive 


Tbe Law Schoolina Change Society: 


A Law Center 


not be—less arduous than the study 
of engineering, or medicine, or less 
important to the public. 


The Unsolved Problems 

of Legal Education 

Ihe question of acceleration, how- 
the 
problems of legal education inherited 


ever, iS least of the unsolved 


from pre-war days. Several years 
ago, I pointed out to my colleagues 
in the Association of American Law 
Schools that the lapses of the pro- 
fession as I had observed them in 
visiting bar associations all over the 
country were, singularly enough, the 
very things in which legal education 
was deficient. Lawyers generally in- 
clined to accept the courts and the 
system of practice therein for what 
it is, leaving to the courageous few 
the unenviable task of seeking to 
remedy the all too obvious defects in 


But 
how many law schools have taught 


the administration of justice. 


the administration of justice system- 
atically and critically? Again, most 
members of the Bar scorn the crim- 
inal law as beneath their dignity (ex- 
cepting, perhaps, anti-trust suits), an 
attitude quite incomprehensible to 
English lawyers, for their leaders 
often excel in such practice. But how 
many law schools pay more than lip 
service to criminal law in an at- 
tenuated first year course in the sub- 
ject? American lawyers, moreover, 
thanks to the rigors of the case sys- 
tem, are skilled in the use of deci- 
sions, but how many of them are 
equally proficient in handling stat- 
utes or administrative regulations— 





By Arthur T Vanderbilt 


DEAN, NEW YORK UNIVERSITY SCHOOL OF LAW 





ARTHUR T. VANDERBILT 


that vast volume of written law which 
today bulks so large in practice? But 
how many law schools have any 
course at all in statutes or legislative 
methods? How many have adequate 
courses in administrative law, Fed- 
and State? 
eight years ago showed that less than 
half of the approved schools gave any 
courses at all in administrative law 


eral A summary made 


and most of them were slender (two 
hours for a single term) optional on 
post-graduate courses. American law- 
yers, at least before Dean Wigmore, 
Judge Hudson and Judge Ransom 
sought to arouse them, were pe- 
culiarly indifferent to the tremen 
dous problems of foreign relations, 


world organization and international 
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A Law Center 


law. What else could one expect 
when less than one-tenth of one per 
cent received any instruction in inter- 
national law, for most schools gave no 
training in the subject and still fewer 
students availed themselves of it. 
We must not forget, too, that we 
are living in One World, and that a 
large part of that world, particularly 
on this hemisphere, is governed by 
the civil law with which we must 
necessarily become increasingly fa- 
miliar, if we are to maintain satis- 
factory cultural and commercial re- 
lations with our neighbors. Yet only 
a very few law schools attempt to 
cover this important field. In short, 
we have neglected the whole field of 
comparative law and of government 
and public law (except as the bar 
examiners have enforced a quick 
glance at constitutional law) to the 
tremendous detriment of the public 
and the profession. We are no longer 
qualified by technical training to 
maintain one of the great traditional 
functions of the Bar—leadership in 
the formulation and moulding of 
public opinion. By our neglect we 
have been turning our most precious 
birthright over to the political sci- 
entists, the economists, the sociol- 
ogists and the practical politicians. 
And by our failure to attend to the 
manifest necessity of improving the 
administration of justice we have 
been paving the way for arbitration 
and the lay practice of the law gener- 
ally. Not so many years ago a judge 
of the Court of Appeals of New York 
told me that the business men of a 
large city had all agreed to use arbi- 
tration rather than the courts, not 
that they liked the results of arbitra- 
tion better, but because they could 
not afford the delays of the law. 
“Taught law,” said Maitland, “‘is 
tough law.” Untaught law, con- 
versely, is soft law, ineffective law, 
disappearing law, ultimately, dead 
law for which the law schools are 
Now I think 
there has been no more effective 
teaching at the post-graduate level 
than in some of our law schools. The 
splendid work they have done in the 
field of business law by the use of the 
case system may help expiate the 


clearly responsible. 
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sins of neglecting mall) linportant 
branches of the law, but the blot— 
and it is large and black—remains on 
their escutcheon. Happily, signs are 
not lacking of a determination on 
the part of some legal educators to 
remedy these defaults. 


Pressing Need for 
Continuing Resynthesis 
of the Law 


Unfortunately, these are not the only 
matters with which the law schools 
must struggle. In dealing with their 
favorite field of private substantive 
law, there has long been growing a 
conviction that it was not right to 
permit students to graduate merely 
by passing ‘a certain number of 
courses, but without any clear knowl- 
edge of the law as a system such as 
the student of a century ago got 
from Blackstone and Kent. There is 
a mounting consciousness of the 
pressing need for a continuing re- 
synthesis of the law in this period 
of rapid change. The bare question 
of coverage is perplexing. Well over 
one-third of the pages in the Annual 
Survey of American Law, which seeks 
to present the significant legal devel- 
opments of each year, are devoted to 
topics not ordinarily touched on in 
the law schools at all. As if our bur- 
den of teaching were. not sufficient, 
we are also confronted with the fact 
that the law can only be taught ade- 
quately in the light of its economic, 
political and social environment, 
and not as a set of technical rules. 
That this new demand on the re- 
sources of the law schools is not ac- 
ademic has been strikingly demon- 
strated by Mr. Edward F. Johnson, 
General Counsel of the Standard 
Oil Company (New Jersey) in a 
speech before the Maryland State 
Bar Association last year, from which 
I quote a few trenchant sentences: 
Unless the lawyer is keenly sensi- 
tive to social trends, advice acted upon 
today is likely to fail to meet the test 
of judicial scrutiny years later. . . . 
We must remember that although 
a given set of facts may fit seemingly 
into a framework of statutory law as 
interpreted today, yet if the program 
is carried out, a situation may be cre- 
ated which, while not yet condemned 





by the courts, may be in conflict with 
the system of the statute, thus storing 
up trouble for the future. . . . 

To statute and decision has beett 
added a néW legal dimension — the 
dominant public inicrést. A lawyer's 
advice based upon a two dinietisintial 
study of the law is likely to result ui 
as great a distortion of reality and to 
be as flat as a two-dimensional paint- 
ing without depth or perspective. A 
sound lawyer—sober, hardheaded and 
realistic craftsman that he is — pays 
heed to every relevant fact, whether or 
not that fact is to his liking. 

To meet these sound standards of 
legal education is, indeed, a chal- 
lenge to the law schools, particularly 
in view of the limited knowledge of 
all too many of our students in the 
realm of the social sciences. 

Admittedly, the problem con- 
fronting modern law schools are 
many and complicated, but I submit 
a law school might master all of them 
and still fall far short of its duty 
and its exciting opportunity. 


New Law Is a Protest 
“Against Inadequacy 
of Traditional Law 
We are living in a world of rapid 
change, particularly in natural sci- 
ence and invention, in industry and 
transportation and communication. 
A new mode of living—I had almost 
said a new civilization, but that 
would be too hazardous—is emerging. 
What we once identified as the nat- 
ural “lag in the law” and merely 
accepted as a natural phenomenon 
is now regarded as a major defect in 
our jurisprudence which practical 
men have sought to remedy by vol- 
uminous legislation, administrative 
regulation and executive justice. The 
new law and the agencies which en- 
force it have been developing faster 
than we can acquaint ourselves with 
the new system. In the States in par- 
ticular most of the new law is not 
even published. The new law is a 
protest against the inadequacy of 
our traditional law and the needless 
technicalities that like barnacles have 
impaired its usefulness. In part the 
new law, moreover, reflects the spirit 
of the age for power politics. 
We like to think of our recent 
victory in arms as the triumph of law 
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over force and tyranny. So it was. 
sut it still remains to be determined 


whether the victory will be last- 
ing. Anyone reading his daily news- 
paper would scarcely be justified in 
saying that the battle for justice and 
reason has been won the world over. 
Even within our own country the 
conflicts between labor and capital, 
with government playing the role of 
appeaser, the widespread flouting of 
OPA regulations, the resurgence of 
crime, all serve to remind us that 
the battle for law, for justice, for 
reason, is still being waged. 


Law Has Had to Cope 
with Periods of 
Rapid Change 


On three earlier occasions has our law 
had to cope with periods of rapid 
change. In the first, as Maitland has 
pointed out in his Rede lecture, the 
leaders of the Inns of Court by de- 
stroying Star Chamber and regulariz- 
ing the practice of Chancery insured 
the supremacy of the common law 
over the civil law in England. The 
struggle, as Maitland takes pains to 
point out, was not a placid encounter 
of disembodied ideas but the fierce 
struggle of leaders of the Inns of 
Court, the law schools of the day, to 
preserve the essentials of their native 
law while at the same time accepting 
all that was good in the newer law. 
\gain, in the period of the Industrial 
Revolution, the American Revolu- 
tion, and the French Revolution the 
transition to a new economic, politi- 
cal and social age was ably guided 
by the leaders of the bench and Bar. 
Mansfield, Hardwicke and Eldon, 
Burke, Bentham and Blackstone in 
England, and in this country Kent 
and Story, Hamilton and Jefferson, 
Jay and Madison, the framers of the 
Federal Constitution and the pains- 
taking draftsmen in the several states, 
who laboriously adapted the statutes 
of England to the new common- 
wealths once more preserved the 
bulk of the traditional law while 
adapting it to the spirit of a new 
era. But in the period of the Jack- 


sonian Revolution when equality in 
fact, as distinguished from the Jeffer- 
sonian equality of opportunity, was 
the grand objective, the bench found 
itself under attack and the Bar seem- 
ingly had lost its capacity for saga- 
‘ious leadership. Judges appointed 
during good behaviour were replaced 
in most States by judges elected for 
short terms and thus subject to con- 
stant political pressure. The elec- 
tive judges were deprived of the 
power to question witnesses, to com- 
ment on the evidence, or to charge 
the jury except in the language of 
requests submitted by counsel and 
before, instead of after, counsel had 
addressed the jury. One State, by 
constitutional provision, actually 
made the jury judges of the law as 
well as of the facts. The Federal 
judiciary was spared only because 
it was then relatively unimportant. 
The Bar failed both the profession 
and the public miserably. 

Now we are living in another era 
of rapid change. Impending changes 
may be intelligent, based on all the 
available facts and grounded on a 
social insight into the virtues as well 
as the infirmities of human nature, 
or they may be a haphazard, unthink- 
ing revolt against the existing order. 
It is for us to choose whether we will 
follow the example of the leaders of 
the bench and bar in the Stuart 
period and in the era of the three 
revolutions, or surrender to irrespon- 
sible change as in the Jacksonian 
regime. The organized Bar has led 
the way in formulating the canons 
of professional and judicial ethics 
and in policing their enforcement, 
in promoting sound standards of 
legal education, of judicial admini- 
stration and of administrative pro- 
cedure, in agitating for the exercise 
by the Federal courts of the rule- 
making power, in leading the nation 
in the cause of world organization 
and of international justice. In all 
of these activities individuals con- 
nected with the law schools have 
played their part, but the law schools 
as institutions have merely watched 
the procession move by. 


A Law Center 


Law Schools Should 
Promote Adjustment 
of Law 
Is it not obvious, however, that of all 
of the branches of the legal profes- 
sion, the law schools, either singly or 
collectively, are the best equipped 
to take the initiative in the funda- 
mental task of promoting the adjust- 
ment of the law to the needs of the 
time? Quite apart from the matters 
already mentioned, there are many 
fundamental problems awaiting at- 
tention. To mention a few of the 
great needs of the profession, what 
lawyer today could assemble the stat- 
utory law on a given point in all the 
States, with any degree of assurance 
that he was giving his client the 
service he sought? Or what lawyer 
could give advice on the administra- 
tive regulations and decisions, largely 
unpublished, of the several States on 
a given proposition? Or in the Fed- 
eral Government for that matter? 
Or even enumerate the Federal 
administrative agencies, not to 
mention the State administrative 
agencies? Can a nation call itself 
truly civilized when its law cannot be 
iocated, much less stated, by experts? 
Is it not as essential to cut paths 
and erect sign posts in the forest of 
statutory law and through the jungle 
of administrative regulations as it is 
to know our case law? Is it not a re- 
flection on our legal scholarship as 
well as on the service rendered by the 
law schools to the profession and the 
public that the latest book attempt- 
ing to present American statutory 
law as a system is F. J. Stimson’s 
published just sixty years ago? Is it 
not significant that we have no place 
to which we may turn for a collation 
of the provisions of the American 
State constitutions and their interpre- 
tations? 


Vital Questions 

Awaiting Solution 

If these undertakings seem too vast 
for a single law school, there are 
many vital questions of narrower 
compass awaiting solution. For in- 
stance, after a third of a century's 
experience with the Federal income 
tax, is there any sound reason why 
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Cente? 


the regulations governing its admini 
stration should be so complicated in 
comparison with the English prac- 
tice? Or that business and individual 
investment should have to halt every 
year or so while the Revenue Act is 
being remade in Congress? Again, 
according to magazine articles, the 
President of the United States is find- 
ing it impossible to live as our high- 
est elective official must and pay his 
income tax without running into 
debt. Many other executives and pro- 
fessional men on whose ability and 
the 


nomic structure of the country de- 


constructive imagination eco- 
pends are reputed to be suffering the 
same misfortune. Is this not a subject 
deserving of scholarly yet practical 
attention? ‘To state another problem, 
if one of the purposes of inheritanc« 
taxes is to distribute and equalize 
wealth, is it sound to impose the 
same tax on an estate where there 
are half a children 
whom the residue is to be divided as 


dozen among 
on an estate where there is only one 
child? Other examples of important 
present-day problems could be multi- 
plied endlessly from almost every 
branch of the law. One law school 
has conducted institutes on subjects 
as varied as the renegotiation and 
termination of war contracts, 
unified 


transportation system, the legal prob 


em- 
ployees’ pension trusts, a 
lems of Bretton Woods and the new 
Federal Rules of Criminal Procedurs 


The Law School 

of the Future 

Ihe law school of the postwar era 
will necessarily give many graduate 
courses as part of a nationwide pro 
gram of post-admission legal ‘educa- 
tion, if the law is to continue to be 
considered as a learned profession 
The law school of the future cannot 
hope to teach all that a lawyer needs 
to know in three years. Lawyers must 
learn to go back 
ically just as the best physicians and 
surgeons habitually do. The 
school of the future will perforc 


to school period- 
law 


conduct numerous institutes or con 


ferences for the free discussion of 


legal topics of contemporary im 
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portance and it will publish the pro 
ceedings of such gatherings for the 
benefit of the entire profession. But 
beyond all that it will be impelled to 
gather together in a Law Center the 
most thoughtful and experienced of 
our judges, legislators, law school 
professors, social scientists and espe- 
cially business men from all walks of 
life, representing industry, labor and 
the ordinary citizen and put them to 
around a table 
where they can bring their varied 


work conference 
experience and mature judgment to 
the solution of vital legal problems 
in the public interest. 

This is the method we have tradi- 
tionally employed in our constitu- 
The 
cessful of our judicial councils, not- 
ably New York and Texas, attribute 


tional conventions. most suc- 


much of their achievements to their 
Lord Mansfield ha- 
bitually consulted business men on 


lay members. 


questions of the law merchant; some 
of them, according to Lord Camp- 
bell, became almost professional ju 
rors in his court. The Advisory Com- 
mittees of the United States Supreme 
Court which drafted the Federal 
Rules of Civil and Criminal Proce 
dure owe much of their success to 
the variety of the experience, both 
professional and geographic, of their 
members. 


Value of Work Enhanced 
by Scrutiny of 
Competent Critics 


the results to be ob- 
tained from such round-table 


The value of 
pro 
ceedings will be greatly enhanced by 
submitting their work to the scrutiny 
of a wide circle of competent critics. 
All wisdom is not to be found in any 
one group, no matter how carefully 
selected. The American Law Insti- 
tute in preparing its restatements of 
the Law distributed tentative drafts 
prepared by experts to all of the 
Institute 
cism. Much correspondence ensued 
and then each section of the Restate- 
ments was discussed 


members of the for criti- 


in an annual 
meeting open to the entire member 
ship of the Institute. The Advisory 
Committees of the Supreme Court 












that drafted the new Federal rules of 
procedure not only submitted thei 
tentative drafts to the bench and Bar 
but caused committees to be formed 
in every Federal district and by every 
important bar association not only to 
criticize the proposed drafts but to 
submit suggestions in advance of the 
preparation of the rules. The proc 
consultation of interested 
increasingly em 


ess of 
parties is being 
ployed by the Federal administrativ« 
agencies in the formulation of regu 
The 


aid of bar associations, business o1 


lations. law schools with th 
ganizations and government officials 
might well work out a definite system 
the 


ot correspondents in several 


States to aid them in this work. 
The operation of a Law Cente 
will 


burdens on the law faculties and th¢ 


inevitably impose substantia! 
men they call to their aid, but it is 
difficult to see in what other way wi 
can. hope to adapt the law to th 
needs of our changing civilization 
Our law has developed over the cen 
turies through a variety of methods; 

the use of fictions, statutes, and the 
distinguishing and even the ove 
ruling of decisions. The predomi 
nant method of the Twentieth Cen 
has been administrative law 
through the delegation of legislativ: 
and judicial power in designated 
areas to specific agencies. One result 


tury 


of the expansion of administrativ: 
law has been its centrifugal effect on 
the law as a system. The law has 
tended to separate in as many com 
partments as there are administrativ« 
agencies. To the extent that admini 
strative law has, by statute or judi- 
cial decisions, jeopardized the doc- 
trine of the supremacy of law, it has 
also tended to break down the law 
as a unified system. To the extent 
that the law ceases to be a system it 
is in danger of disintegration. 

The only way I know of to bring 
together and harmonize the discord- 
ant elements in the law is the sani 
method of patient study followed by 
courageous action resorted to in the 
earlier periods of legal history. The 
that 
more difficult 


chief difference today is 


task 


because of the multiplicity of juris- 


oul 


is immeasurably 
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ictions with which we have to deal, 
e vast volume of unexplored law 
iat has grown up “ Topsy-like” all 
round us and our relative igno- 
ince of the machinery of our own 
overnment. There is, for example, 
ne agency created by statute which 
spended in its Army branch alone 
| do not happen to have the Navy 
wures) well over three billion dollars 
ist year, but it is not listed ecithe 
United States Government 
the Congressional Di- 


n the 
\fanual or 
eclory. 
The fact that our task is difficult 
nerely gives point to its importance. 
(here is always the danger in a pe- 
riod when the pace of change in the 
aw is rapid, of resorting to change 
or the mere sake of change in the 
lope of escaping the existing order. 
here is always a danger of swinging 
rom one extreme of the pendulum 
to the other and in the process of 
iOrg 


s 


getting the controlling lessons of 
carlier experience. This can best be 


avoided by struggling to obtain a 
meeting of the minds of intelligent, 


well informed and sympathetic ex 
perts with wide varieties of expe 
rience. The law schools can provide 
the ideal auspices for the meeting of 
such groups. 


-Law-Center Should Have 
Vitalizing Effect 


On the other hand, such an experi- 
ment as a Law Center while serving 
the national interest would have a 
vitalizing effect on legal education 
such as it has not known since Dean 
Langdell put his students to reading 
cases rather than some author’s com- 
mentary on them. It would bring 
the law teachers in touch with reality 
at an unusually high intellectual 
level. It would quicken the interest 
of the legal profession in govern- 
ment, for many of the problems to 
be discussed in the Law Center will 
inescapably involve government. And 
rekindled 


ment is transferred to the classroom, 


as a interest in govern 
it will stimulate the profession to a 
renewed sense of responsibility for its 


The law Cente 





function of formulating and mould- 
ing public opinion. It will force at 
tention on the major problems of 
democratic government in an age of 
technology, such as the tendency to- 
ward government by appointed ex- 
perts (either real or ex officio) instead 
of by elected officials and the drift 
toward government by opinion polls 
rather than by reason and knowledge 
of the facts. It will drive us constant- 
ly toward a concrete study of the 
fundamental problem of all govern 
ment—the relation of the State to the 
welfare of the individual. It 
make the study of the law something 


will 


more than a discussion of technical 
rules. It will change the modern law 
school from an institution which 
merely teaches what the law is and 
was, and perhaps may be, to.a Law 
Center which is actively participat 
ing in the very complicated and 
highly technical but socially impor- 
tant task of wisely adapting our law, 
old and new, to the carefully con- 
sidered needs of a democratic com- 
Century. 
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The gift of history lies not in 
historical learning, but in 
historical thinking—Acton. 


Lawyers and historians face common 
problems: The analysis of documents 
and of evidence, the choice and ar- 
rangement of materials to make a 
convincing case. The lawyer’s pur- 
pose is frankly partisan; the histor- 
ian’s, professedly impartial. But the 
layman, whether juror or reader of 
history, may be sceptical or uncon- 
vinced. 

Clio, the muse of history, has al- 
ways been doubted or assailed. She 
has never been uninterruptedly 
adored with unquestioning faith as 
infallible and divine. 

Strumpet she has been called. For 
Milton she was perverse iniquity; for 
Spencer, the Newgate Calendar of 
Nations; for Nietzsche, the frightful 
rule of folly and chance. Gentle Elia 
said all true history is full of scandal. 
And even Gibbon, referring to the 
lady to whom he devoted his life and 
owed his fame, said: ‘History is 
little more than the register of the 
follies and 
Seneca asked: 


misfortunes of 
“Does it 


crimes, 
mankind.” 
serve any useful purpose to know 
that Pompey was the first to exhibit 
the slaughter of eighteen elephants 
in the circus?” And Voltaire’s lady 
friend echoed the Roman moralist’s 
query: “What does it matter to me, 
a Frenchwoman living on my estate, 
to know that Egil succeeded Haquin 
in Sweden, and that Ottoman was 
the son of Ortogrul?” So she re- 
nounced a study which “overwhelms 
the mind without illuminating it.” 
And it was Voltaire who said that 
history is nothing but a parcel of 
tricks we play the dead. 
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But the Frenchwoman is not 
alone. For many a profound mind 
after a lifetime of study has aban- 
doned in despair the attempt to find 
a clue through the mazes of the past. 
“Is history after all,” they ask, “but 
a vast phantasmagoria of meaning- 
less shadow-shapes that may delight 
the eye, evoke a passing interest, af- 
ford momentary escape from this too- 
pressing present, but leave no perma- 
nent reward? Where is the signifi- 
cance, what the value, in a_half- 
caught battle cry from the far-off 
plains of windy Troy, a conjectured 
thought of Augustus or Napoleon, 
some dream-spun theory about the 
rise and fall of Empires? When will 
Caesar cross the Rubicon again, o1 
statesmen of this century walk in the 
identical footsteps of the illustrious 
dead? And where are those foot- 
prints in the shifting sands that have 
buried many a sphinx and left its 
riddle without an answer?” 

So Henry Adams, distinguished 
historian, president of the American 
Historical Association, unbuoyed by 
Bousset’s belief that history is the 
long and solemn vindication of the 
mysterious purposes of God, gave up 
the quest. And James Truslow 
Adams says: “I believe Henry’s insis- 
tence upon the fact that history is a 
chaos, and not a science, unless its 
phenomena are capable of being ar- 
ranged under laws, or modes of be- 
haviour that permit of predicting 
both the direction and the velocity of 
change of society, is unassailable.” 


Have Laymen Expected 
Too Much of History? 


But is not this, in part, the trouble? 
Has not the layman expected far 


too much from history? In 1566 
Bodin published a book entitled: 
A Method for the Easy U/nder- 
standing of History. But this could 
not foretell the future. Indeed, the 
passion for parallels has beem the 
ruin of many a cyclic historiag: as 
well as history-studying statesnian. 
For even Thucydides, whose pur pose 
was to write a manual for future 
statesmen, knew that history was no 
facile crystal-ball. He knew that no 
two situations can ever be identical, 
and that at most the record of the 
past is helpful only by analogy. In 
Bolingbroke’s phrase, it may be }hi- 
losophy teaching by example, but the 
student profits not unless he knows 
how to pick and use examples, modi- 
fying them to suic the variances be- 
tween the present and the past. 


Unreliable Characteristics 
of Historical Evidence 
But the principal charge agairist his- 
tory is hypocrisy. As long ago as 700 
B.C. the Greeks attempted disiinc- 
tion between fact and fiction by 
analysis of historical evidence. And 
from Herodotus down to the present 
day all historians have professed to 
tell the truth. Says Tacitus, for ex- 
ample: “I must hold it inconsistent 
with the dignity of the work I have 
undertaken to collect fabulous: tales 
and to delight my readers with ficti- 
tious stories.” But, though forgeries 
be as relatively scarce as perjurers in 
court, many an historian, like a pres- 
ent-day witness, has been an inno- 
cent liar. 

Before we consider the historian, 
however, let us look first at his ma- 
terials. What is it that he has to work 
with? 
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After all he must build his edifice 
out of the chance residuum of obliv- 
ion’s flood—an earth-preserved arti- 
fact, the remains of an ancient wall, 
the torso of some forgotten god, a 
manuscript blown on some lucky 
2ust of wind into a library-haven 
igainst the hazards of fire and malice. 
\bhorring a vacuum, fearing lacunae 
as indicative of incompetence or 
spoiling a smoothly-flowing narra- 
tive, is it any wonder that many an 
historian, like Cuvier, would recon- 
struct the entire creature from a sin- 
ele fossil bone? Would he not give us 
Heidelberg or Piltdown man from a 
piece of brain-pan or of thigh-bone, 
the economic, political and social 
framework of an extinct society and 
the secret thoughts of its people? By 
such a process what a picture may 
some future historian give of this 
beloved America of ours on the basis 
of the driftwood, the flotsam and jet- 
sam of the flood: The plank of a 
party platform, the ‘whereas’ of a 
pressure-group’s resolution or of a 
legislative Act, the diary of a Holly- 
wood actress on her sixteenth trip 
to Reno, and of all the speeches, only 
two—one by Gerald K. Smith and 
one by Hitler frothing at the mouth? 


Documents Are Often 
Self-Serving or Biased 


But assuming that he has the materi- 
als, how does the historian use them? 
Few, perhaps, yielded to such a plea 
as Cicero made to Lucceius. Avid of 
after-fame, the great Roman asked 
his friend to weave the story of his 
achievements into the general con- 
text of the history. Better yet would 
be to detach it from the narrative 
and give the orator a drama of his 
own. “So I frankly ask you again and 
again to eulogize my actions with 
even more warmth than perhaps 
you feel, and in that respect to disre- 
gard the canons of history .. . I ask 
you of your bounty to bestow on our 
love even a little more than may be 
allowed by truth.” 

Court historians have written for 
money or for place, flattering some 
Augustus of their era; others have 
fawned upon the mob, studying their 
fickle tastes to become the best-sellers 


of a transient day. Many have writ- 
ten for the market, since few have 
had the mines of Thucydides or the 
means of James Ford Rhodes. But 
most historians who distorted truth 
were, like some of their witnesses 
and ours, innocent liars, victims of 
their unknown prejudices or of the 
difficulties inherent in the search fon 
truth. For we will not verge in the 
direction of that learned lunatic of 
the 17th Century who argued skill- 
fully that all the classics, both Greek 
and Latin, were mediaeval forgeries. 


Historians Lack the Chance 

to Cross Examine Witnesses 
The expressed ideal of Tacitus is 
famous: To write without anger and 
without partiality. And yet a great 
modern historian concurs in the 
judgment of Napoleon upon the 
Latin: “I know of no other historian 
who has so calumniated and belit- 
tled mankind as he. In the simplest 
transactions he seeks for criminal mo- 
tives; out of every emperor he fash- 
ions a complete villian.” So Ferrero 
writes: “The Tiberius of Tacitus 
and Suetonius is a fantastic person- 
ality invented by party hatred.” And 
it was to the tug of unrealized bias 
upon the historian that reference 
was made in the statement about 
Taine: That the document did not 
speak to him, but he to the docu- 
ment. 

The historian is, of course, de- 
prived of one of the most effective 
instruments in the search for truth: 
Cross-examination. He can only cir- 
cumstantially and indirectly deter- 
mine whether the witness speaks of 
his own knowledge. That which is 
most 
based on hearsay many times re- 


positively asserted may be 
moved, and distorted in conveyance 
by ambiguities of speech and inac- 
curacies of hearing and of recollec- 
tion. Or what is apparently a state- 
ment of fact may be in the eyes of 
Omniscience but the capsheaf of a 
structure composed of unwarranted 
inferences supported by supposition 
and conjecture. Certainly lawyers 
know the perils of conclusions by 
the witness. 





The Uistorian and the lawyer 


Historians and Lawyers 
Need to Question 
Their Witnesses 


And here the historian, like the law- 
yer, has questions about the witness 
to which he would like the answers: 
Was the witness where he could see 
or hear? Was he paying attention? 
Did he have motive to note and to re- 
member? Was he hard of hearing, olf 
defective vision or color-blind? Were 
his powers of observation and recol- 
lection, perhaps unknown to himself, 
distorted by emotion or self-interest? 
Were words spoken in impulsive 
truth as part of the res gestae or after 
opportunity to weigh the conse- 
quences or be influenced by others? 
Sometimes, of course, especially if 
against the interest or natural bias of 
the witness, the words spoken after a 
time may even be more truthful. 
And then there is the question of re- 
tentiveness and accuracy of memory. 
Finally we may ask: Does the witness 
possess adequate ability to convey to 
us in words that which still remains 
upon the tablets of his memory? 

Thucydides himself remarked: 
“The truth was hard to discover be- 
cause reports of the same event by 
different witnesses were not identical 
but varied with the observer’s mem- 
ory or bias.”” And what if the words 
of only a single witness have survived 
the wrack of time? 


Historian and Lawyer Make 
Like Choices of Materials 


We may, of course, sometimes get 
the “exact words”, especially if the 
historic fact in question be the doc- 
ument itself. But wrestling with the 
Scriptures or with constitution, stat- 
ute or decision, makes unnecessary 
any laboring of the points of difficul- 
ty in interpretation of words written 
or spoken. We need instance only, for 
example, the long controversy wheth- 
er “vel”, (which joined the phrases 
“judgment of his peers” and “law of 
the land” in Magna Carta) meant 
“and” or “or”. And even if we agree 
upon the properly exact meaning of 
the words according to the usage of 
the time and place, there is always 
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the hazard of the malapropian 
speaker. 

sut_even if we agree upon the 
meaning of the document, there still 
remains for historian as well as for 
lawyer the question of choice. Each, 
having analyzed the evidence, must 
begin by deciding what facts or ma- 
terials will best serve his purpose. 
The historian must be more than a 
copyist. For his work will be neithe: 
readable nor intelligible nor of any 
value if it is merely an omnium gath- 
erum of everything that has hap- 
pened in the past or in a given pe- 
riod. And the historian must have a 
purpose, or dominant purpose, and a 
point of view. It is the values shaped 
by these that give him canons olf se- 
lection and rejection. 

For centuries history was re 
garded as a branch of literature. 
Schiller, dramatist and poet, wrote 
ol the Thirty Years’ War. In England 
we had histories by Hume, a meta- 
physician, Goldsmith, a playwright, 
Smollet, a novelist, and a history of 
Ireland by the poet Tom Moore. 
\nd the enormous sale and intensity 
ol impression of Macaulay and Car- 
lyle were due primarily to their lit 
crary skills. 

Phe drum-and-trumpet historian 
tended to work only with the bright 
est primary colors. Highlights dra- 
matically revealed bloody conflicts of 
captains and of kings, the pomp and 
pageantry, the march and counter- 
march of bannered hosts, the din 
and tumult of their arms. Unre- 
vealed or in Rembrandtesque chiaro- 
scuro darkness were millioned masses, 
the unvocal, the seamstress in hei 
garret, the peasant, the Man with 
the Hoe. It was this type of history 
that was referred to in the phrase 
“happy the nation that has no his- 
tory.” It was the clamor of armed 
conflict therein portrayed that Galla- 
tin must have had in mind when, in 
a note to Jefferson on the latter's in- 
augural message, he said he hoped 
that the latter's administration 
would “afford but few materials for 


historians.” 
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Society and Law as a 
Whole Needed Study 


Comte, founder of sociology, had 
criticized earlier historians for their 
too great concentration on the dra- 
matic and the colorful wars, politi 
cal controversies among great leaders, 
anecdotage about the highly placed 
or noble born. He had advocated 
study of society as a whole. He be 
lieved that among all peoples a mass 
psyche underlay the mores of the 
group. And then came the modern 
scientific historical school in Ger- 
many, and Acton, great founder ol 
the Cambridge Modern History. He 
it was who said that the historian 
must learn to take his meals in the 
kitchen. 

Fortunately there were historians 
who did not resent this as Beethoven 
did. Green wrote his history of the 
English people, MacMaster of the 
American. Here was something more 
than gauntleted arena and the war- 
ring steed with his neck clothed with 
thunder. Here was fibre and tissue 
of the everyday life of men. Just as 
museums were to display normal 
flora and fauna, so the cabinet of 
history was to be something more 
than a collection of abnormalities 
and monstrosities. And MacMaste 
went beyond the formal historical 
documents, such as public speeches, 
constitutions, statutes, the resolu- 
tions of public bodies. He drew life 
from ephemera such as newspapers 
and controversial pamphlets. And 
these were important because of the 
fact that the publicly declared mo- 
tives for action or conduct are often 
not the real ones, as sometimes even 
the actors themselves well know. 
And in the history of human thought 
falsehoods themselves are often ele- 
ments of important truth. For the 
historian, like all those who deal 
successfully with men, knows that 
what moves them is not the truth, 
but what they believe to be true. 
This is the mainspring of their action. 


Newly Discovered Evidence 
Aids History 


With the newer scientific spirit and 
more intensive research we have been 


so flooded with newly discovered evi 
dence that much of our history has 
to be rewritten. So it is that within 
the last fifty years nearly all the his 
tories written in the nineteenth cen- 
tury have become obsolete or obso 
lescent. 

Like the discovery of the Unfin 
ished Symphony, of the words. of 
Aristotle in palimpsest by modern 
chemistry or an old master under 
modern paint and varnish by means 
of ultra violet rays, new materials 
Aristotle’s Con- 
stitution of Athens was not discov 
ered until 1891. One of the manu- 


constantly appear. 


scripts of Tacitus came to light in a 
small Italian town in 1903. Boswell’s 
secret diaries and letters were un- 
known until 1927. The more inti 
mate letters of the Brownings were 
not made public until 1935. Until 
1938 more than 2000 of Emerson’s 
letters had not been published. The 
first edition of the Ten Thousand 
Letters of Dickens was not printed 
until 1939. Only a few years ago 
a contemporaneous account of the 
speech of one “P. Henery,” the “Lib 
erty or Death” speech in the Virginia 
House of Burgesses, was found in the 
diary of a Frenchman in the office of 
the Ministry of Marine. And the re 
markable Brady photographs of the 
Civil War were not discovered in a 
farmhouse attic until nearly half a 
century after they were taken. 


Many Historical Concepts 

Are Changed by 

Research and Study 

The newer sciences have assisted his 
tory and also made necessary its re 
writing. Throughout the last century 
there was incredulity as to Troy’s 
existence. But the spade of the ar- 
cheologist revealed a fortress on the 
traditional site of Troy and revivi- 
fied a Homer whose existence. and 
story many had denied. Economics, 
sociology, psychology, particularly 
crowd psychology, all played their 
part. And even the economic deter- 
minist whose inspiration was Marx 
made revision necessary. Thorold 
Rogers, the Webbs and Hammonds 
in England, Rostovtzeff and Ferrero 
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n Roman history, and the Beards in 
\merica, are illustrative. 

What are some of the results? 

We admit the genuineness of Cic- 
ro’s orations, denied for 150 years; 
ve see that Livy wrote to immortal- 
ize the old aristocracy; that Caesar’s 
Gallic War was a popular work of 
consummate art designed to conceal 
. defeat, repair his reputation, forti- 
fy his position at Rome. The picture 
of Alexander the Great as the spoilt 
child of fortune is a caricature based 
on propaganda of the day put out 
by his enemies but accepted as true 
by historians for many centuries. So 
also the accepted obscene picture of 
“The Austrian,” Marie Antoinette, 
was based upon vile lampoons cir- 
culated among Parisians by her ene- 
my, the Duc of Orleans. Petrarch 
has been revealed as the implacable 
detractor of the Popes at Avignon; 
Macchiavelli as traducer of the Con- 
dottiere. We know now that when 
Philippi destroyed all hope of a con- 
servative reaction, Sallust did not 
write with objectivity. Rather he 
poured forth his rancor in histories 
intended to display the blunders and 
disgrace of the conservative party. 
And in the 18th Century history was 
used as an arsenal of facts with which 
to destroy the ancient regime. In 
the momentous struggle against the 
Stuarts with their Divine Right of 
Kings and claims to absolutism, his- 
tory was wilfully misread by all 
parties in order to uphold their par- 
ticular interpretation of the law. No 
wonder Voltaire wrote that history 
proves that anything can be proved 
by history. 


Misapprehensions 
Are Revised by 
Modern Historiography 


We have rediscovered the Middle 
Ages as a time of steady and fruitful 
growth rather than the period of 
static misery portrayed by the ration- 
alism of the 18th Century. Scientists 
have overturned the three-and-a-half 
century belief that the English mon- 
asteries were suppressed on account 


of the crimes and immoralities of 
their inmates. Reform was needed, 
but no reputable modern historian 
respects the old accusations based 
upon contemporary defamations that 
were merely a step toward the con- 
fiscation of their endowments. And 
we see now the Black Death and the 
Hundred Years’ War as among the 
causes of the Reformation, though 
of course not the only ones. We no 
longer dismiss the Eastern Empire 
with a paragraphic sneer. We say 
instead that “for over a thousand 
years, from the end of the fourth cen- 
tury to the middle of the fifteenth, 
the Byzantine Empire was the center 
of a civilization equal to that of any 
age in brilliancy . . . possibly even 
the only real civilization which pre- 
vailed in Europe between the close 
of the fifth century and the beginning 
of the eleventh.” 

Mirabeau is no longer the in- 
corrupt champion of the French peo- 
ple against the King. The fall of the 
Bastille was only symbolical, though 
of profound significance. Many of 
the women who moved us to pity as 
described by Carlyle in his lurid de- 
scription of the March on Versailles 
for bread were harridans from the 
social sewers of Paris. Many of them 
were rouged and petticoated men ar- 
ranged for by revolutionary agitators. 
And when the tocsin from the city 
hall rang out wildly on the hot eve- 
ning of July 14, 1789, it was not, 
according to Madelin, intended to 
summon the people to revolution. 
Rather was it a wild cry for protec- 
tion against rumored destruction of 
property by bands of thieves said to 
be converging upon the city. And 
the national guard in its origin was 
not designed as an instrument of 
revolution but as protection to the 
bourgeoisie. 


Our Concepts of Changes 
in American History 


In American history the changes have 
been most noticeable. Charles Fran- 
cis Adams shocked ancestor-worship- 
ping New Englanders with his pic- 
ture of Puritan bigotry. What Fiske 
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called “the tyranny of Andros,” James 
Truslow Adams calls “an experiment 
in administration.” No longer do we 
accept as sober historic truth the 
polemical denunciation of George 
III, in the Declaration, as a bloody 
tyrant “guilty of cruelty and perfidy 
scarcely paralleled in the most bar- 
barous ages.” Nor do we see the 
American Revolution a great foren- 
sic controversy over abstract govern- 
mental rights, unaffected by eco- 
nomic motives and carried on by a 
unanimous people without stimula- 
tion of propaganda or of revolution- 
ary strategy and leadership. We no 
longer apply to those who opposed 
the Revolution the malodorous epi- 
thet, “Tories.” They have now be- 
come the “Loyalists.” And can we 
call the Boston Massacre a “massa- 
cre” when the mob assaulted the 
Redcoats with sticks and stones be- 
fore one who was knocked down by a 
club fired his musket? Preston had 
given no order. And the right of 
Parliament to impose the Stamp Tax 
is now generally conceded. 

For half a century historians ac- 
cepted as history the “conspiracy” 
theory of slave-holders and annexa- 
tionists, the Whig view of Texas and 
the Mexican War and the words of 
partisan debaters in Congress. The 
“conspiracy” theory was foisted on 
John Quincy Adams. by Benjamin 
Lundy, whose “violence of language 
was matched by the inaccuracy of 
his knowledge.” And a changed his- 
torical point of view is implicit in 
the successive references to the War 
of 1861-1865 as “The Great Con- 
spiracy,” “The Great Rebellion,” 
“The Civil War,” “The War between 
the States” and even, finally by one 
historian, ““The War for Southern 
Independence.” 

Unlike the historian, the lawyer 
does not have the time or occasion, 
in his daily work before juries or 
in his appellate briefs, to rewrite his 
version of the facts in the light of 
changing social viewpoints. But he 
must rewrite like other historians, 
when he is writing legal history. And 
he must bring to his study of legal 
institutions, whether for antiquarian 
interest or purposes of reform, an 
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appreciation of changing historical 
points of view. And certainly he 
must understand his indebtedness to 


the historian 


Lawyers Know that the Past 
Influences the Future 


For the informed lawyers know that 
the dead past will not bury its dead. 
\s Galsworthy says: “The persistenc« 
of the Past is one of those tragicomle 
blessings which each new age denics, 
coming cocksure on to the stage to 
mouth its claim to a perfect novelty.” 
Fspecially is this true of democracies, 
which are proverbially contemptuous 
of the past. 

No 
lease us from dead hands. Condorcet 


tatute of Mortmain can re- 
referred to the partnership of dead 
and living in a sentence which Mor- 
lev calls one of the most memorable 
sentences in the history of thought: 
“All the ages are linked together by 
effects 


which bind the state of the world to 


a succession of causes and 
all the states that have gone before.” 
So also it is Burke’s conception of 
society as a living organism whose 
character is determined and unified 
by its history, that is his supreme 
claim to 


thinker. It 


have derived an appreciation of the 


greatness as a_ political 


is from him that many 


value of historv and a sense of inti 


mate concern with the vicissitudes 
of the race. For we carry previous 
eenerations in our chromosomes, as 


convevors of the social heritage. 


A More Direct 
Transition to the Law 


And here we make a more direct 
transition to the law. 
The Romantic movement. that 


swept over Europe at the beginning 
of the 19th Century found its earliest 
and strongest expression in the Ger 
manv of Herder and Goethe's Goetz 
and stress.” This 


and “storm 


ven 
erated a passionate love of the past, 
which was ministered to bv the 


erowth of nationalism largely as a 
reaction to Napoleon. Herder had 
stated that law sprang from the spirit 
Then Savigny, influ- 


Burke, became chief 


of a nation. 


enced also by 
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founder of the historical school ol 
jurisprudence which dominated the 
19th Century as rationalists, as the 
“law of nature” schoo! ruled the 17th 
The 18th Cen 


tury had placed its faith in pure 


and 18th centuries. 


reason, and constitutions produced 
out of new whole cloth were mani 
fold. 

Historical jurists regarded law as 
a means of social control, having its 
roots in generations of experience. 
There was Maine with his seminal 
generalization about progress from 
status to contract. There were Hege 
lians, to whom the history of the law 
represented the gradual unfolding 
of the Kent 
Story in America gave natural law 


idea of freedom. and 


historical bases. True it is that his 
torical jurisprudence waned at th 
And _ its 
Fon 


the entrepreneur was to be uncon 


beginning of this century. 
effects were not all beneficent. 
trolled because of the influence of 
frontier individualism impatient of 
faire and. the 


restraint, of laissez 


school of Adam Smith, of evolution 
ary doctrines of the struggle for ex 
the fittest 
applied in the field of business unde1 


istence and. survival of 
the influence of Herbert Spencer, of 
the use of the due process clause as a 
rule of substantive law to invalidate 
legislation and of the theory of legis 
lative futility. But historical juris 
prudence tended to correct the iso 
lation, by analytical jurisprudence, 
of law from morals and, its tend 
encv to abject subjection to the rule 
the command of a 


because it was 


sovercign—a seedling of totalitarian 
philosophy harking back to the fiat 
of a Caesar Augustus and denving 
a higher law. And _ historical juris- 
prudence, often with an ultimate 
idealism, brought law into a healthy 
relation with philosophy by consid- 
ering the ends of law. Furthermore, 
since law was but one means of so- 
cial control, the door was opened 
to the. wider horizons and the stimu- 
lating vistas of the other social sci 
ences: Sociology, psvchology, econom- 
ics. And since we studied how the 
law had grown, we were led impet 
ceptibly to notice whether or not it 
And _ so criticism, a 


worked. came 






salutary pragmatism, the functional 
or sociological approach, and such 
statements as that of Holmes: “It is 
revolting to have no better reaso1 
for a rule of law than so it was laid 
down in the time of Henry IV.” 


Lawyers and 
Historical Jurisprudence 


Historical jurisprudence appealed to 
lawyers because they are, as a rule, 
traditionally conservative. It would 
appeal to Burke because, writing in 
the lurid fires of a Revolution that 
threatened to leap the Channel, th 
past could be a brake upon the pres 
ent, an anchor against revolutionary 
storm. But a study of legal history, 
especially by one captivated by the 
idea of progress or sociological evo- 
lution, might well be incentive fon 
If the 
why not the present? For there were 


change. past had changed, 
triumphs of conscious effort in the 
past. It was not all the leaderless. 
thoughtless, fatalistic and irresistible 
tide of peoples moved by mystic mass 
psyche. 

“If at one time it seemed likelv.” 
wrote Maitland, “that the historical 
spirit (the spirit which strove to un- 
derstand the classical jurisprudence 
of Rome and the Twelve Tables and 
the Lex Salica and the law of all ages 
and climes) was fatalistic and inimi 
cal to reform, that time already lies 
in the past. Today we study the day 
before vesterday in order that yester- 
dav may not paralyze today, and 
today may not paralyze tomorrow.” 
find 


“History, in illuminating the past, 


And so we Cardozo saving: 
illuminates the present, illuminates 
the future.”” Certainly no one would 
accuse Holmes—author of the famous 
phrase ‘‘a page of history is worth a 
volume of logic’—of being enslaved 
bv history. 

Certainly the scientist knows that 
one of the indispensable means of 
understanding present phenomena. 
whether reck, gas or organism, is to 
understand its cause: that is, its his 


torv. It was Aristotle who wrote: 


“He who thus considers things in 
their first growth and origin, whethe 
a state or anvthing else, will obtain 
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the clearest view of them.” And 
since law is both a product of society 
and a means of social control, no 
one can fully understand it in its 
philosophical reaches unless he has 
sound general ideas as to human pur- 
poses and historic causation. Here, 
for example, was the weakness of 
De Tocqueville. He attemped to read 
American institutions without suffi 
cient historical background. 


Lawyers Need to Understand 
Other Nations 


It is this background that is condi 
tion precedent to an understanding 
of nations as of individuals. And so 
the lawyer, if he is to play worthily 
his part in shaping the future of a 
revolutionary world, must know cor- 
rectly other nations. For truth of 
intercourse depends upon accuracy 
of knowledge, knowledge not only 
of what is true, but of what the other 
fellow, because of his personal his- 
torv and environment, believes to be 
true. Does it not make all the differ- 
ence in the world how we answer 
questions which only history can an 
swer? What was the guilt of Germany 
in World War I? Was Germany the 
product of the Ems telegram, of 
sismarck’s policy of blood and iron 
in the footsteps of Frederick the 
Great? Or was it merely the working 
out of an age-long plan or process, 
Hegelian or Divine? Are the English 
a nation of shopkeepers, mercenary, 
petty of soul? Did they acquire an 
empire as a result of centuries of 
diabolical scheming or rather in suc- 
cessive fits of absent-mindedness? Is 
\Ibion “perfidious” or is it that pre- 
cious stone set in a silver sea, that 
sceptered isle, that teeming womb 
of royal kings, that water-walled bul 
wark of freedom for America and 
the world? Do we remember onl\ 
ancient partisan stories of the Hes 
sians, and of “bloody” George ITI. 
the Alabama and threatened recog- 
nition of the Confederacy and Eng 
lish indignation at what they called 
our hypocrisy before Antietam and 
Emancipation? Or do we recall grate 
fully instead John Bright and the 
distressed cotton workers of Liver- 


pool and Manchester and the Prince 
Consort softening the Prime Minis 
ter’s more peremptory letter in the 
Trent affair? 


History's Challenging Questions 
for Americans 


\nd what of others, indeed of our- 
selves? Was the Constitution a 
designedly reactionary document in 
drafting and interpretation? Was 
our conquest of the continent a great 
epic of which we should be proud: 
Bold and virtuous frontiersmen, em 
pire builders, captains of industry? 
Or was it the sordid rape of mother 
nature’s virgin wealth by robber 
barons and “malefactors of great 
wealth”? Was Washington a self- 
sacrificing patriot, or was he a schem- 
ing, unscrupulous plotter for more 
wealth, faithless to his marriage vows, 
overgiven to the cup? Was Lincoln 
the uncompromising zealot of New 
Orleans who would hit slavery hard 
regardless of the cost to him, or was 
his idealism and nobility of character 
seamed with the politician’s compro- 
mise and scheming? Was Marshall 
a great constructive statesman or a 
Machiavellian old fox who foisted 
judicial “usurpation” upon an un- 
suspecting public? Was the Mexican 
War sheer robbery: the Spanish 
American War the crusading rescue 
of the oppressed Cubans by an ut 
terly altruistic people pursuing thei 
“Manifest Destiny’? Or was it Impe 
rialism at its worst, spurred on by 
Hearst’s newspapers? 

We leave the answers to you. But 
the answers are important. And your 
seeking of the answers is more than 
the recreational escape that Livy re- 
ferred to when he wrote that in his 
history he might avert his gaze from 
the troubles of the world. For in 
history we find humility for the sins 
of our national past, understanding 
of the weaknesses of other people, 
the ability to distinguish the lasting 
from the ephemeral in human af 
fairs, patience with the slow processes 
of social growth and human under 
standing, historical thinking that 
gives detachment, objectivity and 


poise, sympathy for men and nations 
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moved by what they thought was 
true, and appreciation of the name 
less millions who have given us our 
social heritage. History may also 
give us a reasoned optimism, not be 
cause of some facile theory of in 
evitable progress but because of the 
proved resiliency of man, his ability 
to rise again and again with uncon- 
querable spirit from the apparent 
destruction of all his achievements 
and his hopes. 


Awareness of the Past 
Is Needed for Leadership 


And it is this appreciation that can 
best be shown in action as a result 
of that awareness of present changes 
that can come only from the record 
of the past. Too prone are we to be 
like the infant in his cradle, unaware 
of a changing world. Always there 
will be safeguarding, fence-like 
cradle sides and our mother’s smiling 
face. Later we sav: “At least I will 
live mv life snuely, undisturbed by 
the tumults and disorders that re 
sound in history’s pages. For these 
changes are geologic in their slow 
ness and will not catch me up.” The 
habitations of our own day, our own 
tents and igloos on the ice floe, seem 
as stationary as the Pole itself. And 
vet there is a ceaseless drift as un- 
perceived without history as_ the 
movements of the stars to the naked 
eve. And we cannot contribute, how- 
ever humbly, to that vision without 
which the people perish unless we 
are aware of the drift and, if possible, 
can determine its direction. But alas, 
many of us, whose responsibility can- 
not be gainsayed, are oblivious of the 
distant drum. 

Trotzky, in that unique history 
of revolution by a leader of it (what 
would we not give for one by Robes- 
pierre, Danton or Marat), writes of 
Nicholas II: ‘““To that historic flood 
which was rolling its billows each 
day closer to the gates of his palace, 
the last of the Romanoffs offered 
only a dumb indifference.” In his 
diary he wroie only prosaic entries 
bordering on the physiological: 
“Walked long and killed two crows 
Drank tea by davlight.””. There are 
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promenades on foot, rides in a boat. 
‘Took a walk in a thin shirt. A storm 
came up and it was very muggy.” 
Says Trotzky: “The Tsar kept his 
outlook unchanged through two wars 
and two revolutions.” Like Louis 
XVI, immersed in the petty, fussing 
with his locksmithing, Nicholas was 
oblivious of the cataclysmic changes 
that were to destroy his world. Both 
he and Louis Capet went toward the 
abyss “with the crown pushed down 
over their eyes.” 


History Can Help Lawyers 
to Lead and Guide 


It was Holdsworth who pointed out 
that the lawyers of the Stuart period 
were able to lead the English people 
successfully against the Stuarts under 


the leadership of Coke because they 
were better educated than the law- 
yers of the previous centuries. They 
drew upon their learning to secure 
weapons from the arsenal of history. 
As Trevelyan says of the Commons 
in their struggle against James I with 
his divine right of kings: ‘As _his- 
torians they unearthed a period in 
English history from the thirteenth 
to the fifteenth century, when Par- 
liament had controlled the counsels 
of the Crown; and as lawyers they 
pleaded statutes of the same period, 
which forbade the encroachments of 
royal power in specific matters . . . 
Thus an antiquarian revival, insti- 
tuted by several hundred of the most 
hard-headed men in the country, de- 
cided the future of our island.” May 
we not say also, to a considerable 














extent, the future of America? 

The lawyers of Coke’s day were 
not all St. Thomas Mores, but they 
were not wholly untouched by the 
newer learning. Their horizons were 
broader than the scrivener’s page or 
the common law pleading. ‘They 
could therefore,” as Holdsworth says, 
“in some degree emancipate their 
minds from barren technicalities and 
appreciate the larger changes which 
were taking place in all spheres of 
the national life.” 

So, too, we lawyers of this mo- 
mentous age may well memorize 
these words. We may find in history’s 
pages that which will help us great- 
ly to appreciate the larger changes 
that are taking place in all the world 
today and to play our part in the 
leadership the world so sorely needs. 








Perry?’ or UNO” 


In the full text of his first report to the General Assembly of The United Nations (to a greater extent than in 


the official summary which was given out by the Department of Public Information and is published elsewhere in 
this issue) , Trygve Lie, the forceful lawyer who is the Secretary General of The United Nations, refers repeatedly 
to The United Nations Organization and the “Organization” of The United Nations. 


This has given rise to hope that the use of “UNO” will be restored before the year end. “UN” was adopted 















by the Department of Public Information because it is shorter and because the Charter refers often to the “United 
Nations”, not the “United Nations Organization”, although the word “Organization” is used in many places (e.g., 
last lines of Preamble; Article 2, subparagraphs | and 6; Article 4, subparagraph 1; Article 6; Article 17, sub- 
paragraphs | and 2; Article 19; Article 23, subparagraph I, etc.) . 


“UN” has been objected to, by many newspapers and magazines, as well as by delegates and officers. The 
urbane Dr. Quo of China, President of the Security Council during a turbulent period, expressed his regret that 
such a change had been formalized. Senator Vandenberg said that “UN” sounded to him “like a grunt”. UNESCO 
(The United Nations Educational, Scientific and Cultural Organization) has continued the use of “Organization”. 


Those who have had occasion to write or speak have generally realized that there are two different entities, 
which “UN” does not distinguish. One is The United Nations, which is the collective group of the member Nations 
themselves. The other is the “Organization”—the Secretariat, the various “organs” set up by the Charter and their 
large staffs, “UNO” denotes those who do the work, to carry out the policies and the instructions of The United 
Nations. 


Frankly, the JouRNAL has not liked “UN” and has not used it extensively. Reginald Heber Smith entitled 
his article: “Hope er Despair as to The UNO” (32 A.B.A.J. 63). For the present, we shall not disregard the wishes 
of the Press Department of the “UNO”. 
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At a time when so many young men 
are coming back from the war and 
are re-establishing themselves in law 
offices or law schools, it seems es- 
pecially appropriate to place before 
them, and before all of us, the per- 
sonalities and the careers of great 
leaders of our profession—men who 
were faithful to its high standards 
and were exemplars of its 
sense of competent workman- 
ship. ““Times have changed,” 
it is truly said, and are still 
changing, and with them the 
kind of work which the av- 
erage lawyer is commonly 
called on to do for clients; 
but the standards of great 
industry, painstaking care, 
mastery of the law of each 
case dealt with, diligent pub- 
lic service, scrupulous regard 
for the profession’s honor 
and good repute, and a 
craftsmanship which forbids 
doing less than one’s best in 
any task, have not changed 
with the years and may well 
be brought unceasingly back 
to mind, through recalling 
the men who set those stand- 
ards and lived up to them. 

Ellen Emerson once wrote 
to Oliver Wendell Holmes, 
Sr., that everyone wishes to 
know, from the original 
sources of intimate knowl- 
edge “those conditions of an 
extraordinary life which it shares 
with an ordinary life — with their 
own.” It is so among the members 
of our profession. In declining to 
give access, in his lifetime, to mate- 
rials from which a biography of him 
could be prepared, Elihu Root wrote 
that such an appraisal of a lawyer 
should be undertaken only “after his 
working life is done and men are 


far enough withdrawn from the 
events of his life to get a sensible 
proportion.” 

H. G. Wells once said cynically 
that only England and America have 
always been “ruled by lawyers.” If 
we admit the impeachment, as to 
what has taken place in American 
enterprise, industry, institutions of 
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freedom, and opportunities for the 
individual life, it may be well to 
search for the qualities which have 
made for the leadership of lawyers. 
England and America, however ruled, 
have produced Magna Carta, the 
Bill of Rights, the Declaration of 
Independence, the Constitution of 
the United States, the Anglo-Saxon 
common law, the ideals and practice 
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of human rights and impartial jus- 
tice. England and America have 
played heroic parts in the winning 
of two World Wars, and lawyers have 
had high place in the leadership for 
victory as well as in the tasks of peace. 
In their work for clients and the pub- 
lic, their guidance of public opinion, 
and their service in public office, law- 
yers have at all times helped 
to shape, defend and con- 
serve American institutions. 


Let Us Recall Leaders 
of Our Profession 


For the reasons which I have 
indicated above, the Jour- 
NAL will publish from time 
to time appropriate sketches 
of the lives and careers of 
some of the many men who 
have been recognized leaders 
of our profession in various 
parts of America, most ol 
them within the memory of 
men still living. For these 
reasons also and to assist in 
starting such a series, I have 
kept on my desk at home for 
several months—until I could 
find time to put something 
to paper about it—the biog- 
raphy! of a man whom I 
have long regarded as one of 
the greatest lawyers of his 
generation, of whom it could 
be truly said, as Rufus Isaacs 
said of Edward Carson, that 
he was “A very Bayard both of the 
Bar and of public and private life.” 

So I have taken for the title 
of this sketch the title of this biog- 
raphy — the designation which, when 
it appeared on a brief, was the 
widely heralded hall-mark of truly 





l. D. T. Watson of Counsel. By Francis 
R. Harbison. Pittsburgh, Pa.: Davis & 
Warde. Pages 302. 
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workmanship. Perhaps bx 


David | 


ver and gentleman” and never would 


let anyone retain or persuade him to 


Cause Watson was “‘all law 


be anything else, even his name. is 


unknown to the large majority ol 


present-day members of the Ban 


A Galaxy 
of the Great 


When I New York City to 


practise law, nearly forty years ago, 


Calc to 


\merican enterprise was expanding 
by leaps and bounds, and the coun 
try was fortunate in having produced 
a great generation of lawyers, in 
many cities, in virtually all parts ol 
the United States. It was a great 
privilege for a young bag-carrier to 
sce something of many of them in 
action, and examine critically a great 
deal 
skills. 


ol them may be 


more of the products of their 
lo venture to mention a few 
unfair to the mem 


ory of others, because recollection 


falters after 


long years and retains 
mostly the names of those who, be 
cause of chance circumstances, made 
a lasting impression on the individ 
ual who indites such a list. 

“There were giants in the earth 
In New York, Elihu 


Root was generally acclaimed as the 


in those days.” 


intellectual leader, but he was pre- 
occupied with the United States as 
his client. Joseph H. Choate and 
Austen G. Fox were outstanding in 
their court-room skills; Francis Lynde 
Stetson, John W. Simpson, and John 
F. Dillon, were master craftsmen of 
corporate organization and drafts- 
William D. Guthrie, 
George W. Wickersham, DeLancey 


Nicoll, and Morgan J. O’Brien, were 


manship; 


trusted advisers as to what courts 
would rule; and a dozen others were 
known for distinctive talents. Charles 
Evans Hughes had won fame in the 
life insurance investigations but was 
serving his apprenticeship in politi- 
Albany; 


his leadership of the Bar came after 


cal affairs as Governor in 


his resignation from the Supreme 
1916. 


In the country as a whole, capablk 


Court in 


lawyers and sagvacious counsellors 
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were numerous. Lawrence Maxwell, 
in Cincinnati, seemed to me to be 
one of the most skillful anywhere, in 
arguments on appeal. At that time, 
Jacob M. Dickinson and Stephen 
Gregory in Chicago, John Chipman 
Gray and Moorfield Storey in Boston, 
Rufus P. Ranney in Cleveland, Fred 
erick Lehman in St. Louis, George 
Sutherland in Utah, E. H. Farrar in 
New Orleans, had earned substantial 
national recognition—I should men 
tion many more. 


Eminence of the 
Pennsylvania Bar 


Events had given to Pennsylvania at 
that time an ascendancy in the devel 
opment of natural resources, and the 
resultant struggle for mastery be- 
tween bold organizers of industry 
had called for great resourcefulness 
and soundness and skill on the part 
of lawyers, both as advisers and as 
court-room advocates. ‘The great bat 
tles for control of oil, steel, banks, 
and railroads, required and produced 
a generation of rugged lawyers who 
laid aside their traditions or habits 
of leisurely action. They sat at the 
elbows of Andrew Carnegie, Henry 
Frick, H. C. Phipps, Wm. K. Vander- 
bilt, J. P. Morgan, William C, Whit- 
ney; they helped to make momen- 
tous decisions quickly, for immediate 
action according to their advice on 
the law and the facts; and they rushed 
to court, in epoch-making litigation, 
to defend or to attack, as the case 
might be, the maneuvers of the chie! 
tains. The consequences of wrong 
advice were calamitous, for lawyers 
and clients. 

In a State Bar which included also 
such fine lawyers as Francis H. Rawle 
and George Wharton Pepper in Phil 
adelphia, J. Hay Brown in Lancaster, 
and James H. Reed, Philander C. 
Knox, Johns McCleave and John 
Dalzell in Pittsburgh, the two giant 
figures who towered then above them 
all were John G. Johnson of Phila 
Watson ol 
Pittsburgh — regarded by 


delphia and David T. 
many as 
among working lawyers in privat 
practice the leaders of the American 


Bar. 








I vagucly recall that im some lo 
calities—perhaps in western Pennsy| 
vania—the leonine Johnson’ was 
called “the D. T. Watson of Phila 
delphia’’, whereas in eastern Pennsy! 
vania, and in New 
York, Watson was called “the John 
They were 


some circles in 


G. Johnson of Pittsburgh.” 
vreat rivals, frequently on Opposite 
sides in great cases, but they held 
each other in great admiration and 
respect. 

Johnson was better known in 
He had the 
greater aptitude and force for argu 


America as a whole. 
ing many cases well—the legends ol 
his arttul advocacy are many. But 
he seemed to have great, perhaps 
understandable, difficulty in readjust- 
ing his thinking and his advice to 
the new philosophies which followed 
in the wake of the Northern Securi 
ties decision, in which he had crossed 
swords with D. IT. Watson for the 
Government, and Watson's superiol 
skill in mastering a case and finding 
the ground or which it could be won 
had paved the way to victory for the 
Government. 

During at least the first filteen 
years of the Twentieth Century, the 
most formidable name which could 
be put on a brief in America, it 
seemed to me, was that which Mr. 
Harbison aptly chose as title for his 


biography: D. T. Watson of Counsel. 


‘No. 66 St. Nicholas 
Building” 


During my early years in New York, 


it seemed to me—others may have 


best 
New 


York but in Pittsburgh, on the sixth 


thought differently—that the 


known law office was not in 


floor of the building at the corner ol 


Fourth Avenue and Grant Street, 
overlooking the Monongahela River. 
Watson and several other lawyers 
bought the building in 1892, and it 
was his professional address until he 
died at the Hotel Traymore in At 
lantic City in 1916. 

In his well-lighted corner room 
with a coal fire, great decisions were 


made and great briefs were written 
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decisions of industrial macuvers 
which reverberated throughout the 
land, briefs which led to judicial rul 
ings of far-reaching consequence. To 
this room came the wealthy, the bold, 
the powerful, from many cities. ‘Vhes« 
men needed sagacious counsel: they 
obtained it from lawyers who were 
trained in the codes of law and could 
maintain them as the bulwarks and 
boundaries within which vast opera 
tions could be initiated, carried for 
word lawfully, and protected from 
attacks by strong rivals or by govern 
ment. “Here troubled men were re 
assured and departed with the light 
of battle in their eyes,” said Harbi 
son of Watson’s office. ‘Here rash 
and aggressive men were checked and 
euided. Here many a scofler came, 
lingered awhile, and left with a new 
respect for the dignity, integrity and 
righteousness of a great lawyer.” 

It was an era of which Elihu Root 
truly said at the time that “about 
half the practice of a decent lawyc 
consists in telling would-be clients 
they are damn fools.” Like Root, 
Watson’s genius was largely in devis 
ing ways by which clients could law 
fully achieve objectives which were 
acceptable to them or could defeat 
the plans of others who threatened 
them and their enterprises. 

In this room also, three offers of 
appointment to the Supreme Court 
of Pennsylvania were rejected; over 
tures looking to even higher judicial 
honors were turned aside; important 
retainers from the Government ol 
the United States were proffered and 
usually accepted, and the prodigious 
preparatory work was done. A life 
long Democrat by choice, Watson 
held the confidence of leaders of all 
parties, was in debt to none, and held 
to his steadfast course as “‘a lawyer's 
lawyer”, unwilling to make the com 


promises of public office. 


Watson in Action 


Watson was not imposing in his 
physical appearance. He was large 
and heavy-set, a little less than six 
feet tall, with high shoulders and a 
very short neck, so that his large, 
broad-faced head “seemingly sat on 


his somewhat stooped shoulders”’. 











He seemed to “huddle rather than 
sit’ in a chair, but his blue eyes were 
penetrating and his understanding 
was uncanny, so that he gave an im 
pression of intellectual power and 
honesty of mind, along with unusual 
mastery of both the motives of men 
and the niceties of the law applicabl 
to any problem before him. 

In a court-room he had a great 
faculty of becoming en rapport with 
the judges, so that he appeared to be, 
and I think was, not so much an ad 
vocate making a skillful argument, as 
a trusted counsellor who had delved 
deeply into the law of the subject. 
had formed precise and dependable 
conclusions about it, and felt charged 
with a solemn duty to impart to the 
court the full facts as they depend 
ably were and the law as he found it 
to be. Four-fifths of his might ap 
peared to be derived from having 
driven his disciplined mind into 
working harder, probing deeper, and 
thinking more soundly, than his ad 
versaries, and thereby finding the 


} 


solid ground on which he could 


rest his case. 
No ‘Biography 
in Whitewash” 


Harbison has written no “biography 
in whitewash” of his hero. Edmond 
Burke complained that the average 
biographer of a public man “‘points 
him as a perfect man, magnifies his 
perfections and suppresses his im- 
perfections, describes the success of 
his hero in glowing terms, never once 
hinting of his failures and blunders”. 
D. T. Watson of Counsel is not a 
portrayal of that kind. 

Deservedly, the chronicle of Wat- 
son’s personal life and professional 
career has been put in very human 
terms—his early struggles, his strange 
involvements with some clients who 
seemed not at all in his line, his re 
turn of some retainers, his disagree- 
ments with some clients, his disap- 
pointment when Theodore Roose- 
velt insisted that his own Attorney 
General (Philander C. Knox) should 
conduct in the Supreme Court the 
Northern Securities case which Wat 


son had won for the Government in 


the court below, his correspondence 
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about fees, his relations with Andrew 
Carnegie, Henry Phipps, and Henry 
C. Frick—all the vicissitudes of a law- 
ver’s life and work while ascending 
the heights and living on the moun 
tain-tops. It is a vivid picture of the 
profession in that era, of the lawyer's 
relationship to the bold projects of 
venture capital, and of the wars 
waged between captains of industry. 

Through his advice the Vander- 
bilts battled their way into Pitts- 
burgh for the New York Central 
Railroad; Frick and Phipps planned 
and took the decisive steps which 
vanquished Carnegie; the “battle of 
the bridges” over the rivers at Pitts 
burgh was lost to Elihu Root as Se« 
retary of War; and the Government 
found the way through his reasoning 
to resist and break the powerful 
Morgan-Hill and Harriman-Kuhn 
Loeb combinations to control all 
railroad cransportation in America, 
thereby laying the foundations for 
the breaking up of the Standard Oil. 
DuPont Powder, tobacco, sugar and 
many other trade-restraining combi- 
nations. Watson was special counsel 
for the City of Chicago in its legal 
battle against its railway companics 
while Edgar Bronson Tolman was 
Corporation Counsel. Together they 
won for the City in the Court below, 
but political exigencies displaced 
them both before the case came to 
the Supreme Court: Harbison quotes 
(page 250) a letter from Major Tol 


man as to this development. 


The Alaskan 
Boundary Case 


A distinguished chapter in his life 
was his prodigious but troubled serv 
ice as special counsel for the United 
States before the Alaskan Boundary 
Commission in 1903. The Harbison 
volume contains the correspondence 
which gives the details of his diff 
culties with his gifted colleague, the 
late Jacob M. Dickinson, of Chicago 
and his “altercation”, during th 
oral argument, with Lord Alverstone, 
the Lord Chief Justice of England, 
who was a member of the Fribuna! 
This was due to the fact that Watson 


insisted on making his argument in 
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his own time and his own character- 
istic Way. 

Watson's research and prepara 
tion on the momentous issues in 
this arbitration were prodigious, and 
his argument ranks as one of the 
greatest in legal history. Happily, 
the intellectual integrity of the Lord 
Chief Justice led him to see that 
Watson had demolished the British 
case presented by Sir Robert C. Fin- 
lay, then the Attorney General of 
England. So Lord Alverstone voted 
with the American commissioners in 
support of Watson’s contentions, in a 
case in which the facts and the prece- 
dents had been regarded as strongly 
favoring Canada. A large, rich area 
was won for his country. For his 
services in this case his charge was 
$5,000, a large part of which went 
to pay for his rental of a house and 
for his other expenses. 


Sketch of 
Watson's Life 


David ‘Thompson Watson was born 
in the village of Washington, in 
western Pennsylvania, on January 2, 
1844. He came of pioneering stock 
and was reared in an atmosphere of 
“austere simplicity and Calvinistic 
His father was a suc- 
cessful lawyer who ranked high at 
the Bar of Washington County. 

The future leader of the Bar was 
graduated from the Harvard Law 
School in 1866, and was first admit- 
ted to practice in Suffolk County, 
Massachusetts, but soon returned 
home to enter his father’s law office. 
He. decided, however, to locate in 


ideologies”. 


Pittsburgh. His early struggles were 
of the usual sort; Harbison gives in- 
teresting details of Watson’s small 
fees and varied practice, as he worked 
for a place in the profession. Rec- 
ognition came slowly but surely; in 
middle age he was at the top. 

In 1885 he became a member of 
the American Bar Association; he 
retained his membership and his in- 
terest until his death in 1916. 

Watson’s genius was for work. 
Stenography and typing were not 
available to lawyers during his early 
years at the Bar; for nearly twenty 
years all legal papers had to be writ- 
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ten laboriously by hand. He adopted 
the new devices in his office about 
1891, but continued to write out in 
full in his own hand all important 
legal papers before he had them 
typed. He felt that to dictate to a 
stenographer led to carelessness and 
inexactness in formulation of ideas 
and the use of words. 


An Individualist 
in the Law 


He never would organize a mod- 
ern law office or firm, and he was 
angry with those who urged him to 
do it. To have a large organization 
dependent on corporate retainers 
seemed to him to violate his concept 
of the dignity and the individual 
independence of the profession. 
‘“‘Never be owned by any corporation, 
any man or any interest,” he said. 
“Always be your own master... Ad- 
equate compensation for work done 
is our due, but .. . the other rewards 
of our profession are just as attrac- 
tive, and in the end of life more 
compensatory than the gross returns. 
You can well have each, and, happily, 
each is an efficient aid to the other.” 

Harbison tells of Watson’s “‘id- 
iosyncracies”’ — some of them de- 
veloped late in life. He would not 
have married women employed in 
his office, “believing their loyalties 
to their homes and husbands un- 
fitted them for the confidences of 
lawyers.” He would not tolerate the 
wearing of short sleeves or low- 
necked dresses by his secretaries; they 
had hastily to pin their collars up 
when answering his calls. An in- 
variable rule which he imposed was 
that a full memorandum should be 
made immediately of every confer- 
ence with a woman client. 


“Inviolable Rights 
Are Violated” 


The shock and “grief” of Watson’s 
career at the Bar was his defeat in 
Powell v. Pennsylvania, 127 U.S. 678. 
This was not because he had lost a 
law-suit—he had lost many and won 
many, as befalls any lawyer who gets 
the “tough” cases. In this instance 
he deeply felt that it was his country, 
its Constitution, and generations of 





its people, who had lost the case. As 
Harbison says (page 102): “To him 
the loss of that case was the rending 
of the veil which guarded the Amer- 
ican Ark of the Covenant .. . When 
some future Gibbon writes on the 
fall of the American Commonwealth 
he will find in the violation of the 
Bill of Rights the seeds of its decay.” 

Watson never ceased to lament 
and resent the outcome in the Pow- 
ell case. He protested it vehemently, 
in private and in public, the rest of 
his life. To him “It was the first 
surrender of the courts of the land to 
the potent, vociferous and insistent 
demand of a large group of citizens 
to subordinate the rights of the in- 
articulate masses to the group’s sel- 
fish self-interest.” That was in 1886, 
not 1936 or 1946. He knew that his 
case for Powell was sound and un- 
answerable, if plain language in the 
Constitution means anything. Yet 
a majority of the Court had ruled 
against him. His sensations of out- 
rage and foreboding for his country 
were those which many other lawyers 
have experienced in later years, 
when their sound arguments against 
punitive legislation to serve “class” 
interests were rejected although they 
could not be answered. 

Powell was a merchant in Harris- 
burg. He was indicted and convicted 
for “‘selling imitation butter’. The 
packages were marked ‘“oleomargar- 
ine butter”. Watson’s evidence that 
the statute was “class legislation” for 
the dairy interests was excluded. The 
Supreme Court of Pennsylvania af- 
firmed the conviction (144 Pa. 265), 
Mr. Justice Gordon dissenting. The 
Supreme Court of the United States 
affirmed (127 U. S. 678), Mr. Justice 
Field writing strongly for the minority. 

Watson continued to inveigh 
against judicial abdication of the 
constitutional duty of the courts to 
invalidate “class legislation” passed 
in the guise of “public regulation”, 
or “commerce regulation”, on false 
grounds and with false titles. ‘Never 
forget that it is individual cases of 
violated constitutional rights,” he 
said, “‘which make the aggregate of 
successful usurpation of power.” To 
a singular degree, he never forgave 
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\imself for having failed to stem 
vhat proved soon to be a rising tide 
vhich overran all bounds. Harbi- 
son says (page 111) that in his loss of 
he oleomargarine cases “he had a 
eling that he had failed in some 
neasure to meet his destiny”. 


Watson and 
“the Blackbirds” 


One of the beloved seniors of the 
\merican Bar, who was associated 
vith him in the preparation and 
irgument of one of the famous cases 
if Watson’s later years, told me re- 
cently that during their work to- 
vether he formed the impression, 
which he still has, that Watson was 
me of the greatest lawyers of his 
veneration. 

When they had nearly finished 
their work, Watson said to the group 
of weary lawyers: “Gentlemen, I 
want you to meet Mrs. Watson. We 
shall leave this office tomorrow after- 
noon at four, and I wish you all to 
dine with me at my home.” The 
next day, when they left the office, 
they met a new David T. Watson. 

A span of horses drawing a hand- 
some carriage, with a driver and 
footman, were waiting in front of the 
building, and took them to the Wat- 
son home. Watson then said: “My 
houseman will take you to your 
rooms, where you may rest and dress 
for dinner. In an hour we will meet 
here. I am following my rule that 
every afternoon when I return from 
work, I undress, sleep for nearly an 
hour, and then dress and have din- 
ner. That practice has prolonged 
my life and enabled me to overcome 
a nervous indigestion which was 
about getting the best of me.” 

When they went to their rooms, 
there were cocktails on each man’s 
table. When they came down again, 
the beautiful and charming Mrs. 
Watson joined the party. The dinner 
conversation was relaxed but gay. 
Immediately after dinner, Watson 
gave a signal to a butler, who brought 
in a bird-cage about two feet square, 
containing ‘“four-and-twenty-black- 
birds”. When the butler turned a 
key, they began to sing. Mrs. Watson 
was said to have looked rather dep- 





recatingly on this performance, but 
Watson seemed to enjoy it hugely, 
and so did his guests. 


Watson's Religion 
and Mysticism 


A striking paradox was that this 
most literal and pragmatic of lawyers, 
most trusted adviser of the adventur- 
ing materialists of his generation, 
was deeply spiritual as Lincoln was, 
to the extent of being something of 
Although he did not 
attend church regularly, he studied 
the Bible and often discussed it, and 
treasured and deeply studied an ex- 
tensive library on the world’s re- 
ligions and on religious subjects. 

In the elements of his faith, he 
was strangely a fundamentalist. That 
“My mother’s 
enough for me” was his basic tenet. 
“His understanding found a supreme 
being in his God,” says his biogra- 
pher, “and he pictured his belief 
clearly, repeatedly, and openly be- 
fore all men. .. . His faith in a future 
existence was a part of him and flood- 
lighted his personality”. The “three 


a “mystic”. 


religion is good 


‘great mysteries” about which rage 


the “questions that countless mil- 
lions for countless ages have asked”, 
were birth, life and death; “I join 
with you in the belief that there is 
a resurrection and a continuous life’, 
he said. Such a lawyer found time 
to study the constellations, “the stars 
in their courses’, especially the 
Pleiades, which he could see so well 
from his front porch at Sunny Hill. 


He Sought the Secret 
of ‘the Voices”’ 


The “mystical” quality of his in- 
grained faith was reflected in his 
fascination with the personality of 
the sainted Maid of Orleans. He 
accumulated a large library on the 
life of Joan of Arc; and he delved, 
even more deeply than he ever did as 
to the law of any case for a client, 
into the nature and explanation of 
the “voices” to which she attributed 


the control of her crusade. 

Is there something incongruous 
about the action of this truly great 
lawyer, in the fact, not chronicled 
by his biographer, that on his last 


“ser 8 


Watson of Counsel” 





visit to Europe, he went to Domremy 
and followed the footsteps of the 
Maid from her birthplace to the 
scene of her tragic death in the 
flames? Such was his pursuit of the 
secret of the “voices”, that he had 
given himself to similar historical 
research for many years. He was es- 
pecially appreciative of what proved 
to be Mark Twain’s life of Joan of 
Arc, published by Scribner’s without 
disclosure of the author’s identity 
for a long time. 

For Dave Watson, his interest in 
these things of the spirit was no 
“light hid under a bushel.” He 
spoke of them openly and willingly, 
and with an eager quest for the ex- 
change of experiences. ‘He could 
not disbelieve”, says Harbison, “in 
the verity of this ‘something’ which 
inspired an ignorant peasant girl 
with superior wisdom and a state- 
craft that inspired the scattered 
French people and reincarnated a 


national spirit in them which 
founded the French Nation.” 
Justice a 


Holy Mission 


Perhaps the inner spirit of this man 
had an insight or rare perception 
which is not given to most mortals. 
In any event, his faith was a vital part 
of his outlook on the law and his 
profession. “Remember justice is one 
of the characteristics of God”, he 
said. “To serve, as we do, at his 
altars, we should never forget our 
holy mission’’. 

Of our profession he declared 
that “He who follows it in spirit 
and in truth enters lofty temples and 
worships before high altars, and ad- 
ministers aid in God’s work on this 
earth. They also are the helpers in 
the cause of humanity.” No one who 
ever knew David Watson ever was 
persuaded that there was aught of 
cant or rote in this avowal of faith. 

Death came to him at the age of 
72, when he had attained “the rea- 
soned tranquility of the mature 
mind”. He had devoted himself 
wholly to his profession, as worthy 
of all his energies. He had never 
engaged in any business enterprise 

(Continued on page 549) 


September, 1946 » Vol. 32 541 



















Ihe long fight waged by the Ameri 
can Bar Association to bring about 
the acceptance, by the United States, 
of the jurisdiction of the Interna 
tional Court of Justice as obligatory 
in its legal disputes with othe: 
nations, which have similarly bound 
themselves, was finally won on Au- 
gust 3, when the Senate passed S. 
196, sponsored by Senator Wayne L. 
Morse, of Oregon, to authorize the 
filing of an American Declaration 
under Article 36, sub-division 2, of 
the Statute of the Court. 

The action of the Senate was 
taken on the last dav of the historic 
79th Congress. Sixty votes were re 
corded in favor of the resolution and 
only two votes against it, the neg 
ative votes thus paralleling the votes 
cast In Opposition to the ratification 
of the United Nations Charter in 
1945. The outcome in the Senate had 
heen forecasted when the Senate 
Committee on Foreign Relations 
voted unanimously on July 24 to 
recommend to the Senate the passage 
of the Morse resolution. 

The Senate Committee based 
its recommendation on the unani 
mous report of its sub-committee 
which,; at the reiterated request of 
the American Bar Association and 
other interested organizations, had 
been constituted to hold hearings on 
the Resolution. The sub-committee 
consisted of Senators Albert Thomas, 
of Utah, Chairman, Warren Austin, 
of Vermont, the American Delegate 
to the Security Council, and Carl 
Hatch, of New Mexico. 


Representation 
of the Association 


\ppearing for the Association at the 


hearing on July 11, were President 
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Willis Smith, Charles W. ‘Tillett of 
the Association’s Special Committee, 
Chairman Edgar Turlington of the 
Section of International Law, and 
John G. Buchanan, of Pittsburgh, 
whose powerful address in behalf of 
the Court (32 A.B.A.]. 446-450) had 
been embodied, in full, in the Con 
eressional Record. On July 12, Judge 
Orie L. Phillips, Senior Judge of the 
United States Circuit Court of Ap 
peals in Denver, also in behalf of the 
\ssociation’s Committee, of which he 
is a member, made a further state- 
ment in support of the resolution. 
Those appearing for the Association 
filed with the sub-committee the full 
text of the emphatic demand voted 
unanimously by the House of Dele 
gates on July 2, (32 A.B.A.J. 469, 
185) for the earliest possible action to 
authorize the filing of an American 
Declaration. 


Amendments Suggested 
by Mr. Dulles 


Senator Vandenberg, of Michigan, 
placed before the Committee a lettes 
which he had received from John 
Foster Dulles, of New York. whom 
the sub-committee had invited to at 
tend. The letter suggested verbal 
amendments of a formal or technical 
character, to meet situations which 
might conceivably arise and might 
not be deemed to be covered by the 
Chief 
among these was a provision to deal 


Resolution as submitted. 
expressly with a situation where the 
United States was a party to a legal 
dispute where some, but not all of 
the parties to the dispute, had filed 
a Declaration under Article 36 of the 
Statute. It was proposed that the 
United States should be bound only 
as to disputes to which all of the par 


ties had agreed in advance to accept 
the Court's jurisdiction and decision. 
The fear was expressed at the 
hearing that the making of textual 
changes at that late date might pre 
clude the possibility of action before 
the Senate adjourned and so delay 
the matter further until the new 
Congress convenes in January. 
Senator Austin and other mem 
bers of the sub-committee asked the 
\ssociation’s representatives whether 
the Association favored the authori 
zation of a Declaration by a two 
thirds vote of the Senate or by a ma 
jority vote of both Houses of the 
Congress. The sub-committee was 
informed that the House of Delegates 
had not lately declared in favor of 
either method of authorization, as 
against the other, but had strongly 
urged action at the earliest possible 
time. The Association’s Committee 
has been of the opinion that eithe 
method of authorization was within 


constitutional powers. 


Amendments 
in the Senate 


When the Morse Resolution came to 
the floor of the Senate, it was 
amended in respects which had the 
approval of Chairman Connally and 
Senator Vandenberg of the Com- 
mittee, who were delegates to the 
San Francisco Conference and_ are 
among the American representatives 
in The United Nations as well as 
advisers to the Foreign Ministers’ 
Conference in Paris. 

Chairman Connally offered one 
amendment, under which the final 
determination as to whether or not 
a legal dispute was international or 
domestic in character would be left 
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to the United States, where the 


L'nited States was affected. 

Mr. Connally’s amendment was 
adopted by a vote of 50 to 12, al 
though it was looked on by son 
Senators as an outright reservation 
rather than a simple amendment 
Senator Gonnally reminded the Sen 
ite that the United States delegation 
at San Francisco was opposed to com 
pulsory jurisdiction at that time and 
had left a wide margin of discretion 
in its acceptance to implement th« 
Statute of the Court. 

“The United States,” he said, “‘is 
ihe object of envy of many nations 
of the world and many peoples. Ow 
treasurv is most attractive to them. 
Immigration to our shores is some 
thing that they dream of. IT do not 
favor and T shall not vote to make it 
possible for the International Court 
of Justice to decide whether a ques 
tion of immigration to our shores is 
a domestic question or an interna 
tional question. It is a domestic 
question, of course; but they might 
contend: ‘Well, it is international.’ 

“Do we want the International 
Court of Justice to render judgment 
in a case involving the navigation of 
the Isthmian Canal, the Panama 
Canal? The Court might sav: ‘Tt is 
an international stream, like the Dai 
danelles and the commerce of the 
world passes through it, and prob 
lems relating to it are international 
problems.’ 

“In the case of the Panama Canal, 
our treasurv bought it, our blood 
built it, and it is ours by right of con 
struction. We do not propose to sub 
mit to the jurisdiction of any ti 
bunal at any time the right to say 
whether that is a domestic question.” 

Voting for Chairman Connally’s 
amendment were thirty other Dem- 
ocrats, cighteen Republicans and 
one Progressive. Opposing it wer« 
ten Democrats and two Republicans, 
including Senators Morse and Guy 
Cordon, his Oregon colleaguc 

Senator Vandenberg was sponsor 
of an amendment under which dis 
putes arising under a multilateral 


treaty would not come under Inte: 


national Court jurisdiction unless: 


\ll parties to the treaty al 
fected by the decision were also 
parties to the case before the 
Court, 0) 

The United States specifically 
agreed to the jurisdiction wher 
this Government was concerned. 
An amendment which would 
have gone further was rejected by a 
vote of 48 to 11. Sponsored by Sen 
ator Eugene D. Millikin, of Colo 
rado, it would have provided, in 
effect, that the United States would 
not accept the jurisdiction of the 
World Court in disputes where the 
basic law of the case was not to be 
found in existing treaties and con 
ventions to which this country was 
a party, and where there had not 
been prior agreement as to the ap 
plicable principles of international 
law. 

In opening the debate in the 
Senate, Chairman Thomas of thi 
sub-committee had declared that 
“no nation with a clear conscience” 
should “be afraid to take its case 
before the bar of international 
justice.” 

“Tf The United Nations is to suc 
ceed in the long run, the svstem of 
power politics which has prevailed 
in the world must be superseded by 
a community of nations whose a 
tions are dominated by the highe: 
concepts of law and justice,” he said 
“And the states of the world must 
develop confidence and trust in thx 
peaceful methods of settling disputes 
so ably outlined in the Charter. 


“The resolution before us today 


l. Resolved (two-thirds of the Senators 
present concurring therein), That the Sen- 
ate advise and consent to the deposit by the 
President of the United States with the 
Secretary General of the United Nations of 
a declaration under paragraph 2 of article 
36 of the Statute of the International Court 
of Justice recognizing as compulsory ipso 
facto and without special agreement, in re- 
lation to any other state accepting the same 
obligation, the jurisdiction of the Interna 
tional Court of Justice in all legal disputes 
hereafter arising concerning— 

a. the interpretation of a treaty; 

b. any question of international law; 

c. the existence of any fact which, it 
established, would constituie a breach of 
an international obligation; 


World Gourt's 





Jurisdiction 


would contribute greatly toward this 
end.” 


Delay Ended by 
Unanimous Report 


Ihe unanimous report of the Senate 
Committee left doubt only as _ to 
whether or not the Resolution could 
be brought to the stage of action 
within the few hectic days remaining 
before adjournment. The Associa 
tion accordingly made an appeal to 
President Truman, Dean Acheson, 
the Acting Secretary of State, and 
Majority Leader Alben S. 


for Administration support for clear- 


sarkley, 


ance and a vote. On August I, the 
\cting Secretary of State telegraphed 
Chairman William L. Ransom ol 
the Association’s Committee that 
the “Administration cordially favors 
prompt passage of Morse Resolution, 
and Senate leaders are so informed.” 


Bi-Partisan Sponsors Backed 
the Association’s Stand 


The early deposit of the authorized 
Declaration by the United States will 
doubtless take place in due course. 
\lthough the Resolution was drafted 
by Senator Morse and bore his name, 
it had been given distinguished bi- 
partisan sponsorship shown in the 
footnote in 32 A.B.A.J. 25, 44-45. 
The full text of his resolution as 
finally adopted is given below.! Sen- 
ator Morse’s address in the Senate 
last autumn, in support of the World 
Court, was one of the most notable 
in the years of effort to accomplish 
American adherence to the Court. 


d. the nature or extent of the repara 
tion to be made for the breach of an in 
ternational obligation. 

Provided, That such declaration should not 
ipply to— 

a. disputes the solution of which the 
parties shall entrust to other tribunals by 
virtue of agreements already in existence 
or which may be concluded in the future; 
or 


b. disputes with regard to matters 
which are essentially within the domestic 
jurisdiction of the United States. 

Provided further, That such declaration 
should remain in force for a period of five 
vears and thereafter until the expiration of 
six months after notice may be given to 
terminate the declaration. 
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urder Is Murder and the 


Guilty Can Be Punished 


Moscow Declaration 


On 
released to 


November 1, 1943, there were 
the world 
by Roosevelt, Churchill and Stalin, 
agreed upon at their Moscow Con- 


these words, 


ference: 

The United Kingdom, the United 
States and the Soviet Union have re- 
ceived from many quarters evidence of 
atrocities, massacres and cold-blooded 
mass executions, which are being per- 
petrated by the Hitlerite forces in the 
many countries they have overrun and 
from which they are now being steadi 
ly expelled. The brutalities of Hitler- 
ite domination are no new thing and 
all the peoples or territories in thei 
grip have suffered from the worst form 
of government by terror. What is new 

many of territories are 
now being redeemed by the advancing 
armies of the liberating Powers and 
that in their desperation, the recoiling 
Hitlerite Huns are redoubling thei 
ruthless cruelties. This is now evi 
denced with particular clearness by 
monstrous crimes of the Flitlerites on 
the territory of the Soviet Union which 
is being liberated from the Hitlerites, 
and on French and Italian territory. 

Accordingly, the three 
allied Powers, speaking in the interests 
of the thirty-two (thirty-three) United 
Nations, hereby solemnly declare and 
give full warning of their declaration 
as follows: 

At the time of the granting of any 
armistice to any government which 
may be set up in Germany, those Ger- 
man officers and men and members of 
the Nazi party who have been respon 
sible for, or have taken a consenting 
part in the above atrocities, massacres 


is that these 


aforesaid 


Editor’s Note: This paper was prepared by 
Mr. Gregory as the basis for the address 
which he gave before the Wisconsin Bar 
Association at Lake Delton, Wisconsin on 
June 27. His analysis of the legal bases for 
the indictment and trial is fortified by his 
observations during his visit to the Nurem- 
berg trial in March and April, with Presi- 
dent Willis Smith of the American Bar 
Association. 
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and executions, will be sent back to 
the countries in which their abomin- 
able deeds were done in order that 
they may be judged and punished 
according to the laws of these liber- 
ated countries and of the free govern- 
ments which will be created therein. 
Lists will be compiled in all possible 
detail from all these countries having 
regard especially to the invaded parts 
of the Soviet Union, to Poland and 
Czechoslovakia, to Yugoslavia and 
Greece, including Crete and other is 
lands, to Norway, Denmark, The Neth 
erlands, Belgium, Luxemburg, France 
and Italy. 


Warning that 
Murder Is Murder 


Thus, the Germans who take part 
in wholesale shootings of Italian offi- 
cers or in the execution of French, 
Dutch, Belgian or Norwegian hostages 
or of Cretan peasants, or who have 
shared in the slaughters inflicted on 
the people of Poland or in territories 
of the Soviet Union which are now 
being swept clear of the enemy, will 
know that they will be brought back 
to the scene of their crimes and judged 
on the spot by the peoples whom they 
have outraged. Let those who have 
hitherto not imbrued their hands with 
innocent blood beware lest they join 
the ranks of the guilty, for most as- 
suredly the three Allied Powers will 
pursue them to the uttermost ends of 
the earth and will deliver them to 
their accusers in order that justice may 
be done. 

The above declaration is without 
prejudice to the case of the major 
criminals, whose offences have no par- 
ticular geographical localization and 
who will be punished by the joint 
decision of the Governments of the 
Allies. 


Mark well the words of that last 
paragraph. 

Again, during the Crimea Confer- 
ence at Yalta, these same statesmen 
advised the world, in their statement 


of February 11, 1945, that they were 
determined to “bring all war crimi- 
nals to just and swift punishment.” 

Over and over again during the 
years of the war, notice of this sort, 
formal and informal, was given to 
the Axis Powers of the inexorable 
resolution of Britain, Russia and the 
United States to punish those respon- 
sible for all the wickedness and cru- 
elties loosed upon the world. 


Agreement of the 
Nations for a Tribunal 


Against this background, negotia- 
tions in London culminated in the 
Agreement of August 8, 1945, signed 
by Britain, Russia, France and the 
United States, to which nineteen 
other nations later adhered. 

The preamble of the Agreement 
restated the substance of the Moscow 
Declaration as to War Criminals and 
Article 1 followed in these terms: 

There shall be established after 
consultation with the Control Council 
for Germany an International Mili- 
tary Tribunal for the trial of war 
criminals whose offenses have no par- 
ticular geographical location whether 
they be accused individually or in 
their capacity as members of organi- 
zations or groups or in both capaci- 
tes. 

Article 2 directed that the con- 
stitution, jurisdiction and functions 
of the Tribunal be those provided in 
the annexed Charter which was made 
an integral part of the agreement. 

The Control Council consists of 
the Commanders-in-Chief of the four 
signatory powers. 

The Tribunal consisted of four 
members, each with an alternate. Up 
to the end of March each member 
and each alternate had attendéd the 
whole of every session. There is no 
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reason to doubt that this practice 
continued throughout the trial. 


Jurisdiction Given 
by the Charter 


The second main division of the 
Charter contains Articles 6 to 13 in- 
clusive. Article 6 is of sufficient im- 
portance to be quoted in full. It 
follows: 


Article 6. The Tribunal estab- 
lished by the Agreement referred to 
in Article 1 hereof fer the trial and 
punishment of the major war crimim- 
als of the European Axis countries, 
shall have the power to try and pun- 
ish persons who, acting in the interest 
of the European Axis countries, 
whether as individuals or as members 
of organizations, committed any of 
the following crimes. 

The following acts or any of them, 
are crimes coming within the jurisdic- 
tion of the Tribunal for which there 
shall be individual responsibility: 


Individual Responsibility 
for Stated Crimes 


(a) Crimes Against Peace: namely, 
planning, preparation, initiation or 
waging of a war of aggression, or a 
war in violation of international 
treaties, agreements or assurances, or 
participation in a common plan or 
conspiracy for the accomplishment 
of any of the foregoing. 

(b) War Crimes: namely, viola- 
tions of the laws or customs of war. 
Such violations shall include, but not 
be limited to, murder, ill-treatment or 
deportation to slave labor or for any 
other purpose of civilian population 
of or in occupied territory, murder 
or ill-treatment of prisoners of war 
or persons on the seas, killing of 
hostages, plunder of public or private 
property, wanton destruction of cities, 
towns or villages, or devastation not 
justified by military necessity. 

(c) Crimes Against Humanity: 
namely, murder, extermination, en- 
slavement, deportation, and other in- 
humane acts committed against any 
civilian population, before or during 
the war; or persecutions on political, 
racial or religious grounds in execu- 
tion of or in connection with any 
crime within the jurisdiction of the 
Tribunal, whether or not in violation 
of domestic law of the country where 
perpetrated. 

Leaders, organizers, instigators and 
accomplices participating in the for- 
mulation or execution of a common 
plan or conspiracy to commit any of 
the foregoing crimes are responsible 


for all acts performed by any persons 
in execution of such plans. 


Officers and Heads of 
States Not Immune 


Articles 7 and 8 provide that a de- 
fendant shall not be free from respon- 
sibility merely because a Head of 
State or responsible official in a 
Government Department nor be- 
cause acting pursuant to order of 
his Government or of a superior, 
but the fact of acting under orders 
may be considered in mitigation of 
punishment. 

Provisions follow for declaratory 
judgments of criminality against or- 
ganizations and for trial of individu- 
als by any signatory before national, 
military or occupation courts on 
the charge of membership in an or- 
ganization declared criminal by the 
Tribunal. 


Procedure Specified 

for the Tribunal 

Convictions and sentences can only 

be imposed by the affirmative votes 

of at least three out of the four mem- 
bers of the Tribunal. 

It is required to prevent unrea- 
sonable delay and rule out irrelevant 
issues and is not bound by technical 
rules of evidence. Articles 19 and 20 
provide: 

It shall adopt and apply to the 
greatest possible extent expeditious 
and non-technical procedure, and shall 
admit any evidence which it deems 
to have probative value. 

The Tribunal may require to be 
informed of the nature of any evi- 
dence before it is offered so that it 
may rule upon the relevance thereof. 

The permanent seat of the Tri- 
bunal is in Berlin and the first meet- 
ings of its members and of the Chief 
Prosecutors were held in Berlin as 
required. Nuremberg was designated 
as the place for the first trial. It was 
the only place in Germany that 
might be made available with com- 
paratively little reconstruction, fur- 
nishing adequate office space in the 
Palace of Justice, a suitable court- 
house and proper jail facilities. 


Defendants Are 
Allowed Counsel 


The defendants were allowed to se- 
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lect their own counsel, including 
Nazis, and in default of selection 
were furnished with counsel. These 
lawyers were paid by the Control 
Council on order of the Tribunal. 
They were messed and billeted by 
the United States as the host power, 
and furnished secretarial assistance 
and office space. The Army assisted 
them in obtaining witnesses and 
documents needed as evidence and 
they were also given translation and 
mimeographing services. 

The judgment of the Tribunal as 
to the guilt or innocence of any de- 
fendant is final and not subject to 
review. The death penalty may be 
imposed. Sentences are to be carried 
out in accordance with the orders of 
the Control Council, “which may at 
any time reduce or otherwise alter 
the sentences, but may not increase 
the severity thereof.” 


This Is a Military Tribunal 


This is a new tribunal, constituted 
before the signing of any peace treaty, 
to try the defendants for acts com- 
mitted before the tribunal came into 
existence. It is a military tribunal, 
and, as such, in the language of Mr. 
Justice Jackson in his closing argu- 
ment, “it is a continuation of the 
war effort of the Allied Nations.” It 
held its sessions in territory occu- 
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pied by the conquerors of Germany, 
hound by no civil precedents, creat 
ing no new precedents for civil courts. 
Its jurisdiction and powers are only 
those bestowed upon it by the ap 
pointing authority. It has been ap- 
pointed and convened by the fou 
sovereigntics signatory to the Agrec 
ment of August 8. It is governed by 
the Charter incorporated in that 
Agreement. Under that Charter it 
has broad powers in the matter ol 
the character of evidence that may 
be admitted, broad enough to justify 
it in admitting affidavits where thei 
subject matter is pertinent and ap 
propriate. 


Creation of the Tribunal 

Was Lawful 

Phe Tribunal was lawfully created. 
Military 


martial are quite generally set up 


commissions and courts 


for the trial of persons charged with 
having already committed a crime. 
It would be quite in order therefore 
for any of the four Powers signatory 
to the agreement of August 8, to try 
any of the Nuremberg defendants 
before a military commission ap 
pointed and convened by it alone. 

Phe Supreme Court of the United 
States on February 4, 1946, decided 
the Yamashita case. One of the points 
raised for the defense in that case was 
that Yamashita had been denied due 
process of law when evidence was 
admitted in the form of affidavits, 
pursuant to direction contained in 
the directive under which the Mili 
tary Court was created by MacArthur. 
Conceding that this was a question 
properly before it for review and 
that under our Constitution due 
process can be denied no one, alien 
or citizen, the Supreme Court never- 
theless held that MacArthur had not 
exceeded his powers in his directiv« 
and that therefore there had been 
no denial of due process in the con 
vening of the Court to try Yamashita 
or in the character of the evidence 
admitted. 

\s long as the creation of a mill- 
tary court by any of the four parties 
to the Agreement of August 8, to try 
these defendants, is recognized as 


legal procedure, no vice appears in 
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the joinder of all four in the crea 
tion of the single joint International 
Military Tribunal for like purpose. 
\nd we are not without precedent in 
support of the validity of this action. 


Provisions of the Versailles 
Treaty after World War | 


Article 227 of the Versailles Treaty 
contains these words: 

“The Allied and Associated Pow 
ers publicly arraign William IL of 
Hohenzollern, formerly German Em 
peror, for a supreme offense against 
international morality and the sanc- 
. The Allied and 


\ssociated Powers will address a re- 


tity of treaties. 


quest to the Government of The 
Netherlands for the surrender to 
them of the ex-Emperor in order 
that he may be put on trial.” He 
was to have been tried and, if found 
guilty, his punishment determined 
by an international tribunal of five, 
one each appointed by each of the 
principal Allies and Associates. 

\rticles 228 to 230, inclusive, pro 
vided for the trial before military 
tribunals, and the punishment, of 
Germans “accused of having com 
mitted acts in violation of the laws 
and customs of war’, and of those 
guilty of criminal acts against the 
Nationals of any of the Allied and 
Associated Powers. These articles al- 
so contained German recognition of 
the right of the Allied and Associated 
Powers to try those accused of having 
committed acts in violation of the 
laws and customs of war, and unde 
takings by the German Government 
to furnish all documents and infor 
mation considered necessary to in 
sure full knowledge of incriminating 
acts, discovery of offenders and just 
appreciation of responsibility. 

It may well be that some measure 
of duress was present in the execu- 
tion of the Versailles Treaty. That 
is true of every treaty between victor 
and vanquished and should not carry 
much weight or be given too much 
consideration unless we are prepared 
to say that there is no such thing as 
a valid treaty to terminate a war in 
which victory and defeat resulted. 

The refusal of The Netherlands 
to surrender the Kaiser prevented 





his trial. But the fact that the rights 
to create a tribunal and to try him 
were not exercised, does not negative 


the existence of those rights. 


Tribunal Is of High 
Ability and Character 


In appraising the success of the effort 
to create an impartial tibunal it ts 
well to remember that to place on 
this bench only nationals of the 
United Nations does not constitute 
a departure of any substance from 
the current practice in the trial ol 
criminal cases by military commis- 
sions or courts martial. It does not 
follow that the resultant proceed 
ings are biased. 

The distinguished members and 
alternates on the bench brought to 
bear great intellectual power, fine 
legal ability, broad experience, high 
character and single-minded devo 
tion to the task in hand. 

Lhe President of the ‘Tribunal 
was Lord Justice Lawrence of the 
Court of Appeal in England, his al- 
ternate Sir Norman Birkett, King’s 
Bench Division, High Court of Jus- 
tice. The Soviet was represented by 
Major General Nikitchenko, Vice- 
President of the Supreme Court. 
Colonel Volchcoff was his alternate. 
Francis Biddle, former Attorney Gen- 
eral, sat for the United States, sup 
ported by Judge John J. Parker ol 
the Circuit Court of Appeals for the 
ith Circuit as alternate. The French 
member was M. de Vabres and his al- 
ternate M. Falco of the Court of Cas 
sation, the highest court in France. 


The Appointment 

of Robert H. Jackson 

On the second of May, 1945, Presi- 

dent Truman appointed Mr. Justice 

Robert H. Jackson of our Supreme 

Court, United States Chief of Coun- 

sel for the Prosecution of Axis 
Criminality. 

He collected skilled assistants 
about him and repaired to London 
to consult and negotiate with British, 
French and Russians for the setting 
up of the Tribunal and other mani- 
fold details so necessary to the smooth 
and fair operation of the machinery 
of the Nuremberg trial. By his force, 
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is resourcefulness, his courage and 
he charm of his personality he con 
iributed mightily to the successful 
culmination of these negotiations. 

On October 18, 1945, the indict 
nents were submitted to the ‘Tri 
sunal in Berlin and presented to the 
lefendants. 

There were four counts, charging 
Conspiracy, Crimes against Peace, 
War Crimes and Crimes against Hu 
inanity. 

As a matter of law it would seem 
quite clear that if crimes were com- 
mitted it would be criminal to plan 
and conspire for the commission olf 


those crimes. 


Waging of Aggressive 
War as a Crime 


Perhaps the most difficult question 
or at least the one most extensively 
and most seriously debated, involved 
a challenge to the charge that the 
waging of aggressive war is a crime 
and that individuals who participate 
may be punished. 

In his admirable report to the 
President, released by the White 
House on June 7, 1945, Mr. Justice 
Jackson thus stated “The Legal Posi 
tion of the United States”: 


Phe legal position which — the 
United States will maintain, being 
thus based on the common sense ol 
justice, is relatively simple and non- 
technical. We must not permit it to 
be complicated or obscured by sterile 
legalisms developed in the age of im 
perialism to make war respectable 

Doubtless what appeals to men ol 
good will and common sense as the 
crime which comprehends all lesse1 
crimes, is the crime of making unjusti 
fiable war. War necessarily is a cal 
culated series of killings, of destruc 
tions of property, of oppressions, Such 
acts unquestionably would be c1 iminal 
except that International Law throws 
a mantle of protection around acts 
which otherwise would be crimes 
when committed in pursuit of legiti- 
mate warfare. In this they are distin- 
euished from the same acts in the 
pursuit of piracy or brigandage which 
have been considered — punishable 
wherever and by whomever the guilty 
are caught. But International Law as 
taught in the Nineteenth and_ the 
early part of the Twentieth Century 
generally declared that war-making 
was not illegal and is no crime at law 


Summarized by a standard authority. 





its attitude was that “both parties to 
every war are regarded as being in an 
identical legal position, and conse 
quently as being possessed of equal 
rights.” This, however, was a depar 
ture from the doctrine taught by 
Grotius, the father of International 
Law, that there is a distinction be 
tween the just and the unjust war—the 
war of defense and the war of ag 
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gression, 


Aggressive War-Making 

Was Illegal 

He added in his observation on Inter- 
national Law: 

By the time the Nazis came to 
power it was thoroughly established 
that launching an aggressive war o1 
the institution of war by treachery 
was illegal and that the defense of 
legitimate warfare was no longer avail 
able to those who engaged in such an 
enterprise. It is high time that we act 
on the juridical principle that ag 
gressive war-making is illegal and 
criminal 

\fter commenting upon the Gen 
eva Protcol of 1924, the resolution 
of the Assembly of the League ol 
1927, the resolution of the Sixth Pan 
American Conference of 1928, and 
the Briand-Kelloge Pact of 1928, he 
concluded: 

We therefore propose to charge 
that a war of aggression is a crime 
and that modern International Law 
has abolished the defense that those 
who incite or wage it are engaged in 
legitimate business. Thus may the 
forces of the law be mobilized on the 
side of peace 

In 1923 a draft of a treaty of mu 
tual assistance was sponsored by the 
League of Nations. It contained the 
provision, in Article 1, “that aggres 
sive war is an international crime.” 
Half of the twenty-nine states ex 
pressing themselves upon the sub 
ject favored this treaty. 

The next vear, 1924, there was 
prepared the Protocol for the Pacific 
Settlement of International Disputes. 
This was also under the sponsorship 
of the League of Nations, and was 
known as the Geneva Protocol. Its 
preamble contained a provision in 
which a war of aggression was termed 
an international crime. It was passed 
ly forty-eight members in the As 
sembly, not including Germany. 
which was not then a member, but 


it never came into force legally. 
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Germany Joined in Declaring 
Aggressive War a Crime 


Germany, however, did join’ with 
Italy, Japan and others in the unani- 
mous adoption by the Assembly ol 
the League of Nations on Septembe: 
24, 1927, of a declaration concerning 
Wars of Aggression. In the preambl« 
there appeared the statement “A War 


f an interna 


of ageression . . . is 
tional crime.” 

By the Briand-Kellogg Pact ol 
i928 it was agreed by the parties, 
including Germany, that they would 
renounce war as an instrument ol 
national policy, and that they con 
demned resort to war lor the settle 
ment of international disputes. The 
language was not specific as to ag 
gressive war, yet the condemnation 
of the policy of resorting to wan 
means that one who did follow such 
a policy was to be condemned, and 
it is almost inconceivable that a party 
to this treaty could wage an agegres 
sive war without being guilty of the 
commission of an illegal act which 


was in fact an international crime. 


Questions of Fact 
as to Any War 


\s to the determination of the ques- 
tion of whether or not any given wat 
is an aggressive war, that is always a 
question of fact and must be proved 
in each particular case before the ap- 
plication of any of the principles 
under which the Nuremberg defend 
ants were tried. To say that the powe: 
to determine the fact may be abused 
does not successfully deny the valid 
ity of the principles and the proce- 
dure involved. There can be no satis 
factory definition in advance of what 
constitutes an aggressive war. It is 
sometimes argued that every nation 
may determine for itself when it 
must fight in self-defense and when 
any given war in which it becomes 
involved is a defensive war. This 
principle presupposes a conclusion 
reached in good faith. But surely no 
one would have the temerity to say 
that the Nazis, having wantonly in- 
vaded and attempted to destroy Po 
land, Denmark, Norway, Belgium, 


September, 1946 « Vol. 32 547 

























wrader fs WtLUurdeé) 


4 








Holland, Luxemburg and the U. S. 
S. R., and having declared war on 


the United States, were deciding in 
good faith that they must go to war 
to defend themselves and were not 
cuilty of waging aggressive war. 


Individuals Not Exempt 
from Sanctions Against Crimes 
Nor are individuals any longer ex- 
empt from the application of sanc- 
tions for their part in the waging of 
aggressive war, for aggressive war 
is no longer beyond the reach of the 
law, but by international agreement 
and resolution among the nations of 
the world has been recognized as il- 
legal and in fact an international 
crime. Those who plan and direct 
and lead in the waging of aggressive 
war may no longer defend on the 
ground that their wholesale killings 
and the wanton destruction and dev- 
astation, the tortures and the slav- 
ery in which they indulged, are ex- 
cusable. This their only defense in 
the past, has now been removed and 
they stand vulnerable to the charge 
of having committed acts recognized 
as crimes by all the civilized nations 
of the world from time immemorial. 
From time immemorial too, those 
who have committed these crimes 
have been required to stand trial and 
when found guilty, have been sub- 
jected to appropriate punishment. 
‘These various crimes are the constitu- 
ent parts of, and collectively they 
constitute, aggressive war. Their per- 
petrators are no better than pirates or 
brigands or murderers. Those in the 
dock at Nuremberg were not obeying 
orders in carrying out the crimes 
charged against them. ‘They were 
giving these orders. 


Ex Post Facto Laws 
Not Involved 


In the trial of those charged with the 
waging of aggressive war and the 
responsibility for that grim offense, 
and for all its concomitant cruel and 
ghastly crimes, there was nothing 
remotely suggestive of the applica- 
tion of ex post facto laws. The lia- 
bility of the defendants to be tried 
individually, and, if found guilty, 
punished, is clearly based on the ap- 
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plication of sanctions from which 
they were exempt only as a matter 
of defense under former principles 
of international law, but which they 
can no longer escape, now that inter- 
national law and their own under- 
takings have recognized the illegal 
and criminal character of the waging 
of aggressive war. And this recogni- 
tion became an accomplished fact 
long before the opening of hostilities 
in the wars for the prosecution of 
which these defendants were tried 
in Nuremberg. 

The vice of prosecution under 
ex post facto laws is that these laws 
work a grave injustice and injury 
upon innocent persons who have 
acted in good faith, in reliance on 
the law as it existed when they acted, 
and whose acts, although later de- 
clared to be criminal, when done 
were not unlawful or immoral. By no 
stretch of the imagination could any 
reasonable person look upon the de- 
praved conduct of the Nazis as in- 
nocent. It is certain that they did not 
rely on any possible immunity exist- 
ing under international law as then 
in force or generally accepted. 


Proofs Against the 
Nazi Leaders 
The proof submitted by the prosecu- 
tion is mostly in the form of docu- 
ments carefully prepared by the 
Nazis themselves—minutes of meet- 
ings, verbatim reports of conferences, 
secret orders, reports, plans projected 
into the future. Of course, no mili- 
tary leaders were indicted for making 
plans to be followed in the hypotheti- 
cal eventuality of war. They were in- 
dicted for collaboration and coopera- 
tion as political figures in conspiracy 
with other Nazis in preparation for 
and participation in the particular 
wars of aggression which actually 
did transpire. With conventional 
German thoroughness and punctil- 
lious care the Nazis kept their rec- 
ords, and thousands of documents 
were captured by the victorious Al- 
lies and used in making their prima 
facie case against the Nuremberg de- 
fendants. 
None of these defendants can e 
cape responsibility on the ground of 





obedience to Hitler’s orders. With- 
out their support he could have giv- 
en no orders. Moreover, the only 
orders which subordinates are bound 
to obey are lawful orders and a 
reasonable application of this rule 
will not enmesh in the net any com 
mon soldiers in positions entirely 
without any responsibility, nor will 
it relieve those who have obeyed 
illegal orders knowing that these 
orders were of a character that turn- 
ed obedience into crime. 


Horrors Against Humanity 
Among the crimes against the laws 
of war and humanity charged in the 
indictments is the persecution by 
the Germans of minorities in Ger- 
many before the start of the war. The 
right of the Allies to call the Nazis 
to account for the horrors perpetrat- 
ed in these persecutions is sometimes 
called in question. The offenses, ac- 
cording to the Nazis themselves, 
were part of the necessary prelude to 
and preparation for their program 
of expansion, which involved attacks 
on their neighbors for the purpose of 
acquiring more territory, and there- 
fore were part of the conspiracy 
charged in the indictment. 


The Responsibility 

of Organizations 
The only remaining charge which 
has caused some people to be assailed 
with doubts as to its validity, is that 
under which it is proposed to seek 
declaratory judgments of criminality 
against certain named Nazi organiza- 
tions to be followed at the option of 
the Allied Sovereignties involved, by 
prosecution of individuals for mem- 
bership in any of these organizations 
which may have been declared crim- 
inal by the International Military 
Tribunal. These organizations are 
all essentially of a character in which 
the membership is voluntary, and as 
a part of the ritual of joining, each 
member is required to take an oath 
to execute promptly and without 
question the commands of the Nazi 
leaders. Once an organization is 
found by the Tribunal to be criminal 
in character, no good reasons readily 
suggest themselves why those who 
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ir¢ members should not be to that 
extent stigmatized, whether or not 
they are actually brought to trial. 
very possible notice is provided fon 
that individuals may come in and 
stify in defense of the organization. 

| et them appear then and establish 
innocuous character or pay the 
nalty for voluntary, knowing par- 
icipation in its criminal activities. 
they are brought to trial, they may 
efend themselves on the ground 
hat they joined under duress or 
inder fraudulent misrepresentation, 
ven though at such trial they may 
ot again deny the criminal character 
f{ the 
igainst it has already been entered. 


organization if judgment 

There seems little room for ar- 
ument as to whether or not the 
rimes against the laws of war and 
igainst humanity, set forth in the in 
dictments, were actually committed. 
Knowledge is widespread throughout 
the world, of the murders, tortures, 
killing of prisoners, killing of hos- 
tages, forcing of civilian populations 
into slave labor and all the grisly ex- 
cesses practiced upon the inmates of 
the concentration camps. 


Alternatives to Trial by 
This Tribunal of Justice 
Chose who criticize the validity of 
the procedure setting up the Tribu- 


“D. T. WATSON OF COUNSEL” 
(Continued from page 541) 


nor held any public office. His pub- 
lic services as a lawyer were at times 
outstanding. His objectives did not 
seem to be material gains from the 
law, but “the finer rewards which 
come to him who pursues its ideals 
and seeks the higher ranges of juris- 
prudence”. 

Gone are the generations of 
“giants” who distinguished and 


dominated the Bar of America. They 
have vanished like the era of venture 
capital and bold enterprise which 
they served. “There is no chieftain 
to draw the bow of Ulysses.” 

In their places now stand lawyers 


nal in Nuremberg and the funda- 
mental justice of the proceedings, 
fearful that they are based on ex post 
facto laws, or no laws at all, have 
only three alternatives to suggest. 
The first is to take the defendants 
out by executive order and execute 
them summarily. ‘The second to try 
them by courts martial or military 
commissions of the separate sover- 
eignties. The third to turn them 
loose. 

None of these alternatives com- 
mends itself. Everything has been 
done to permit the defendants in the 
trial at Nuremberg to be heard and 
to present what they would in their 
own defense. Nothing was over- 
looked or left undone which might 
have contributed to the orderliness 
and the dignity of the proceedings 
and to the safeguarding of every law 
and rule to insure that the defend- 
ants were not denied due process of 
law and to be as certain as humanly 
possible that there would be no mis- 
carriage of justice. 

Mr. Justice Jackson said in his 
opening statement: “We agree that 
here they must be given a presump- 
tion of innocence, and we accept the 
burden of proving criminal acts and 
the responsibility of these defendants 
for their commission.” 


of a different type—less formidable 
and dogmatic in court-room manner, 
more flexible, better schooled in what 
is going on around them, more adapt- 
able to “getting along with govern- 
ment”, but withal conscientious, dili- 
gent, and actuated by high ideals of 
the profession and deep regard for 
the long-run public interest. This 
may be as well. It is a part of the 
picture of powers transferred from 
courts to administrative agencies— 
the considerable substitution of dis- 
cretion and executive policy for law 
and constitutional limitations. It 
would be difficult to imagine David 
T. Watson or John G. Johnson be- 
fore the SEC or a trial examiner of 
the NLRB. 


Murder Is Murder 


Trial According to 

Justice and Fair Play 

On November 20, 1945, the Tribu- 

nal convened in the courthouse at- 

tached to the Palace of Justice in 
Nuremberg and the trial began. 

For seven weeks the prosecution 
presented its case. Since the expir- 
ation of that period the proceedings 
have been occupied with the case for 
the defendants, the summing up by 
their counsel and the final arguments 
of the prosecution. 

For two weeks we attended every 
session, heard the completion of 
the cross-examination of Goering, 
marked the failure of Hess to take 
the stand in his own defense, listened 
to the opening testimony of Ribben- 
trop, watched the constant play of 
emotions exhibited in many ways 
among the defendants, marveled at 
the patience of the Tribunal, and so, 
as the picture unfolded, became 

those 
who advocated that the trial be hur- 


abundantly convinced that 
ried to a conclusion overlooked the 
fact that if justice was to be done as 
had been so firmly resolved by those 
in authority, and if their power was 
not to be abused, time enough had 
to be allowed to insure that no one 
would be denied his day in court, 
whether it be a day of minutes or 
hours, or weeks or months. 


Evidences are not lacking that in 
the post-war years the newer gener- 
ation of lawyers will keep the faith 
and that the flaming spirit of their 
predecessors will re-assert itself as 
It is to be hoped 
also that they will regain and per- 


occasion arises. 


petuate the sense of workmanship, 
the art in the use of words, the habits 
of untiring search for the “ought” of 
the law of a case—not merely a de- 
cision “on all fours’”—the individual- 
ism and independence which made 
men like David T. Watson outstand- 
ing in their devotion to the courts 
as institutions of justice. The newer 
generations can learn and retain 
much from those who have gone 
before. 


September, 1946 * Vol. 32 549 























The Architecture of the New 


Admunistrative Procedure Act 


by Honorable John W. Gwynne 





Senate Document No. 248, now 
being printed, is a paper-bound 
book containing the complete 
legislative history of the Admin- 
istrative Procedure Act. Mem- 
bers of the new Section of Ad- 
ministrative Law will receive 
copies from the Section without 
charge. Others may order them 
at 50 cents per copy from the 
Superintendent of Documents, 
Government Printing Office, 
Washington 25, D. C. 











A deep feeling for the funda 
mental processes of justice is a part 
of every good lawyer and every in 
telligent citizen. So far as these proc 
esses need to be stated at all, he ex 
pects to find them in the Constitu- 
tion of the United States and of his 
state. It may come as something olf 
a surprise, therefore, to find them 
written into a statute. Yet that is 
precisely what has been done to a 
considerable degree in the new Ad- 
ministrative Procedure Act. 

It is the purpose of this article to 
describe in a few words the basic 
structure of that legislation, because 
an understanding of its architecture 
—so to speak—is the first step to an 
appreciation of what it is and what 
it does. There will be nothing here 
that does not appear from the terms 
of the Act. But its language is so 
compressed and lawyers are likely to 
be so interested in such provisions as 
those relating to notice, evidence, 
hearing, and court-review that they 
mav at first overlook the underlving 
plan of the legislation. 
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Legislative History 


\lso, there will be nothing here that 
does not appear in the very extensive, 
and intensive, legislative documents 
which accompany and explain the 
statute. The legislation was _pre- 
ceded by studies extending back ten 
years or more (see House Report No. 
1980, 79th Congress, pages 7-16). The 
revisions of the original bill made in 
the Senate are elaborately explained 
in the Senate Judiciary Committee 
Print of June, 1945. The report of 
the Senate Judiciary Committee sets 
forth the 
method of approach of that com- 


legislative history, the 


mittee, the structure of the bill, an 
analvsis of the provisions of the bill, 
and general comments (Senate Re- 
port No. 752, 79th Congresss, No- 
vember 19, 1945). In the discussion 
on the floor of the Senate last March 
it was justly characterized as a meas- 


The writer of thts article ts the 
ranking Republican member of the 
subcommittee of the Committee on 
the Judiciary of the House of Rep- 
resentatives which there had im- 
mediate charge of the bill, S. 7, now 
the federal Administrative Proce- 
dure Act. 
Congressman Gwynne has _la- 
hored long and earnestly in the cause 
of improving the administration of 
justice. He was the author and spon- 
sor of H. R. 2602, 79th Congress, en- 
titled the “Fair Government Prac- 
tices Act” and designed “to improve 
the relations between private citizens 


MEMBER OF CONGRESS FROM IOWA 


ure of historic importance, meticu 
lous draftsmanship, and far-reaching 
effect (see Congressional Record, 
March 12, 1946, pages 2189-2208). 
The members of the Committee 
on the Judiciary of the House of 
Representatives closely followed the 
development of the bill in the Sen- 
ate. The full Committee held hear- 
ings in June and July of 1945. Some 
changes were made in the text of the 
bill for the purpose of clarifying, 
emphasizing, and conforming _ its 
language and intent (see House 
Committee Report, pages 49-56). The 
report of the committee to the House 
of Representatives was detailed and 
extensive with respect to the purport, 
intention, and objectives of the bill 
(pages 18-48). It was thoroughly ex- 
plained, discussed and debated on 
the floor of the House of Represen- 
tatives on May 24, 1946 (Congres- 
stonal Record, pages 5750-5773). 


and governmental authority, to facil- 
itate the administration of justice, to 
protect civil rights, and to preserve 
the form of government guaranteed 
by the Constitution of the United 
States of America” (see Hearings, 
Committee on the Judiciary, House 
of Representatives, pages 130 to 137). 
He has been the spearhead of other 
or related legislation of major im- 
portance. 

Now serving his sixth term, Con- 
gressman Gwynne had theretofore 
been a prosecuting attorney and mu- 
nicipal judge in Waterloo, Iowa, 
where he maintains his residence. 
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Structure Diagrams 


Ihe reports of both Senate and 
House committees include diagrams 
f the structure of the legislation 
see Senate Committee Report, Figure 
2, page 9). The Senate Committee 
eport also contains a short discus- 
sion under that heading (pages 7-8), 
while the House Committee report 
loes much the same in describing the 
substance of the bill (pages 16-18). 
\With this article there is included 
the “diagram synopsis of bill omit- 
\ing detail and secondary exceptions” 
is it appears in the House Committee 
report (pages 28-29) except that the 
paragraph relating to examiners has 
been shifted from the first column 
and placed in juxtaposition with the 
two other sections to which it pri- 
marily relates. 

Of course this legislation could 
be diagrammed from various points 
of view or in various aspects. It has 
been said that there are really three 
separate subjects in the legislation— 
public information, administrative 
operation, and judicial review (Con- 
gressional Record, page 5754)—and 
from that standpoint the diagram 
might be drawn differently. The 
subject of administrative procedures 
might, again, be subdivided into 
those obtaining in any case (sections 
1, 6, and 9) and those applicable in 
“formal” proceedings where hearings 
are required (sections 5, 7, 8, and 
11). Nevertheless, the diagram re- 
produced here on page 552 will serve 
present purposes. 


Subjects Covered 


Before undertaking to describe the 
basic distinctions in the Act, it will 
be helpful to enumerate the different 
legal subjects or phases of administra- 
tive law covered by it without at- 
tempting to state the secondary ex- 
emptions and qualifications. First 
is the important matter of informa- 
tion. Agencies must state as rules 
their organization and procedures, 
make opinions and orders available 
to public inspection, and permit ac- 
cess to official records (section 3). 
Second are procedural requirements 
for the exercise of “legislative” and 


“judicial” functions by administra- 
tive agencies (sections 4, 5, 6(a) and 
(d), and 9(b)) including situations 
in which hearings are required (sec- 
tions 7, 8, and 11). Third are limi- 
tations upon investigatory (section 
6(b) and (c)) and other powers (sec- 
tion 9 (a) ). Fourth are provisions for 
judicial review in any proper case 
(section 10). 

These subjects might be further 
divided into provisions respecting 
the subdelegation of agency func- 
tions (see sections 2 (a), 7 (a), and 


8 (a)), provisions relating to licens- . 


ing as compared with other adjudica- 
tions (see sections 2 (e) and 9 (b) par- 
ticularly) , and provisions relating to 
personnel as compared with pro- 
cedures (see sections 7 (a) , 8 (a), and 
11). But these latter are to be under- 
stood only after the more funda- 
mental distinctions and the struc- 
ture of the Act are well in mind. 


Fundamental Distinctions 


So far as administrative procedure 
itself is concerned, there are two 
fundamental distinctions in the Act. 
The first is the distinction between 
the “legislative” and the “judicial” 
functions of administrative agencies. 
The second is the distinction be- 
tween so-called “informal” and “for- 
mal” (or statutory hearing) proce- 
dures. These differentiations cut 
across the whole Administrative Pro- 
cedure Act. 


“Legislative” and 
**Judicial’’ Functions 


The basic differentiation between 
legislative and judicial functions is 
stressed both in the Committee re- 
ports (Senate, page 7; House, page 
17) and in the discussions on the 
floor of the Senate and House of 
Representatives (Congressional Rec- 
ord, pages 2193, 5754). The defini- 
tions are found in subsections 2(c) 
and 2(d) of the Act. Legislative 
functions (or “rule making”) are 
those in which an administrative 
agency issues any form of “statement 
of general or particular applicability 
and future effect designed to imple- 
ment, interpret, or prescribe law or 
policy or to describe the organiza- 
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tion, procedure, or practice require- 
ments of any agency”. Judicial 
functions (or “adjudications”) are all 
those which result in “the final dis- 
position (whether affirmative, nega- 
tive, injunctive, or declaratory in 
form) of any agency in any matter 
other than rule making but includ- 
ing licensing.” 

These definitions have long been 
established in the law. Louisville 
and Nashville R. R. Co. v. Garrett, 
231 U. S. 298; Prentis v. Atlantic 
Coast Line, 211 U.S. 210. The most 
important reason why they are neces- 
sary in the present legislation is that, 
since rules are often of general ap- 
plicability (like statutes of Congress) 
while adjudications always relate to 
named parties (as do decisions of 
courts), different provisions must be 
made for such things as notice and 
public procedure thereafter. 

With the import of these defini- 
tions firmly established, it will be 
simpler to understand the separate 
provisions for “rule making” (that is 
the “legislative” function) and “ad- 
judication” (that is, the “judicial” 
function) of administrative agencies. 
The terms—“rule making” and “ad- 
judication”—are important in sec- 
tion 3 respecting public information 


(Continued on page 591) 
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Diagram Synopsis 


of the Administrative Procedure Act 


(PUBLIC LAW No. 404, 79th CONGRESS) DETAIL AND SECONDARY EXCEPTIONS OMITTED 


GENERAL PROVISIONS 











J™ 
7 '~ 
Sec. 1. Title.—“Administrative Procedure Act.” law. (d) Written notice and statement of grounds is to be 
Sec. 2. Definitions.—Defines (a) agency, excepting representa given by agency in denying any request. 
tive and war agencies, (b) person and party, (Cc) rule and rule Sec. 9. Sanctions and Powers.—In exercise of anv power or au 
making, (d) order and adjudication, (e) license and licensing, thority: (a) no sanction is to be imposed or rule or order issued 
(f) sanction and relief, (g) agency proceeding and action. save within jurisdiction delegated and authority granted by 
Sec. 3. Public Information.—Except secret functions and internal law, (b) license applications are to be acted upon promptly, 
management: (a) agencies are required to publish organiza revocation is not to be attempted except upon notice and op- 
tion, procedure, and other general rules, (b) opinions and portunity for the licensee to comply with lawful requirements, 
orders are to be published or open to inspection, and (c) offi- and renewals are not to be deemed denied until finally acted | 
cial records are to be made available to properly interested upon. 
persons. Src. 12. Construction and Effect.—The Act is not to impair other 
Sec. 6. Ancillary Matters.— (a) Parties are entitled to counsel. or additional legal rights. Procedure is to apply equally. 
(b) Investigations are to be confined to authority granted The usual saving clause is included. Authority is granted to . 
agencies and witnesses are entitled to copies of testimony. (c) agencies to comply with the Act. Subsequent repeals are to be 
Subpenas are to be issued to parties on request and reasonable express. Effective dates are to be deferred and the Act is not 
showing, and are to be judicially enforced if in accordance with to apply to proceedings previously begun. 
™ 
i ‘“ 
QUASI-LEGISLATIVE FUNCTIONS QUASI-JUDICIAL FUNCTIONS 
Src. 4. Rule Making.—Except war, foreign affairs, manage- SEC. 5. Adjudication—Where statutes require a hearing: 
ment, and proprietary functions: (a) notice of rule mak- (a) contents of notice are specified, (b) hearings are to 
ing is to be published in certain instances, (b) thereafter be held under sections 7 and 8 to the extent issues cannot 
interested persons are to be permitted to make at least first be settled informally, (c) hearing officers are required 
written submittals for agency consideration, except that to operate entirely separate from prosecuting officers and 
if other statutes require an agency hearing then sections to make or recommend the decision in the case, and (d) 
7 and 8 apply, (c) effective date of rules is to be 30 days y agencies are authorized to issue declaratory orders. 


following publication, and (d) any interested person may 
petition for issuance, amendment, or repeal of a rule. 


Sec. 7. Hearings.—Ir hearings which sections 4 or 5 require to be conducted unde 
this section: (a) presiding officers are to be the agency or its members, examiners, or 
others specially provided for in other statutes, all to act impartially and be subject 
to disqualification, (b) presiding officers are to have authority necessary to conduct 
the hearing and dispose of motions, (c) irrelevant and repetitious evidence is to be 


excluded as a matter of policy and no sanction is to be imposed or rule or ordet Sec. 11. Examiners.—Examiners are 
issued except upon the whole record and as supported by and in accordance with re- to be appointed pursuant to Cinil 
liable, probative, and substantial evidence, and (d) record of the hearing is to be Service for proceedings under sec- 
exclusive for purposes of decision. tions 7 and 8 and may perform no 
inconsistent duties. They are re- 

| movable only for good cause deter- 

mined by Civil Service Commission 


after hearing, which is subject to 
judicial review. They are to receive 
compensation prescribed and ad- 
justed by Civil Service Commission , 
independently of agency recommen- 
dations or ratings. 


| ; 


Sec. 10. Judicial Review.—Except so far as statutes preclude judicial review or agency 
action is by law committed to agency discretion: (a) any person suffering legal wrong | 
is entitled to judicial review, (b) the form of action is to be that specially provided 
by any statute or, in the absence or inadequacy thereof, any appropriate common- 
law action, (c) every action for which there is no other adequate remedy is made | 
subject to such review, (d) agencies or courts may stay agency action or preserve 
status or rights pending review, and (c) reviewing courts, upon the whole record and 
with due regard for the rule of prejudicial error, are to determine all questions of 
law, compel agency action unlawfully withheld, and hold unlawful action found (1) 
arbitrary, (2) not in accord with the Constitution, (3) in violation of any statute. 
(4) without observance of procedure required by law, (5) unsupported by substan- 
tial evidence on the record in cases subject to sections 7 and 8, or (6) unwarranted 
by the facts to extent that facts are subject to trial de novo by the reviewing court. 


Sec. 8. Decisions—Where hearing is required under section 7: (a) examiners are to 
make either initial decision or recommended decision, as the agency may determine, 
and (b) prior to any recommended or other decision the parties are entitled to 
submit suggested findings, exceptions, and supporting reasons and all decisions are 
to include findings on material issues and a statesnent of the appropriate action. 





NOTE: Sections 7, 8, and 11 apply only where other statutes require an agency hearing; and section 10 applies in a proper 
case whether or not an agency hearing is required. Sections 4, 5, 6 (b) and (c), and 9 (b) apply only where agencies by 

| other statutes are given authority to make regulations, adjudicate cases, investigate, issue subpenas, or grant licenses as the 
case may be. The definitions in section 2 are not operative apart from the rest of the Act. 
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Full Text of Trygve Lies Summary 
of The United Nations 


of Wor 


I'rygve Lie, the Norwegian lawyer 
who as Secretary-General of The 
United Nations has become one of 
its best known personalities and the 
No. | civil servant 
of a world at work 
for peace, has 
written for the 
General Assembly 
of the Organiza- 
61,000 
word ‘‘first re- 
port.”” With it he 
has issued a sum- 


tion a 





mary which gives 


TRYGVE LIE 


a comprehensive 
review of the many activities which 
the Organization has thus far initi- 
ated and advanced. The summary 
also states and faces frankly the ob- 
stacles which confront The United 
Nations and sounds a “clarion caii”’ 
to the Nations and their peoples to 
face and overcome the difficulties in 
a spirit of unity and agreement. 

Because it is the most informative 
and forthright document which has 
been issued with the imprimatur of 
The United Nations, its full text is 
given below in the belief that our 
readers will find that their reading 
of it will be well worthwhile, at the 
time when the General Assembly is 
coming together for its meeting in 
New York on September 23. 

Frankly stating his belief that 
The United Nations has yet not suc- 
ceeded in “capturing the imagination 
and harnessing the enthusiasm of the 
peoples of the world” to the extent 
“that might have been hoped for,” 
he appealed to all of the member 
Nations and their peoples, especially 
the five Powers which have a “veto 
power” in the Security Council, to 
“ponder the dangers,” particularly 


those resulting from “the lack of mu- 
tual trust” and from “the inevitable 
slowness” of the Organization under 
such circumstances in coming to an 
agreement on many matters includ- 
ing procedure, while the world is 
“in the midst of a giant post-war up- 
heaval.”” He bluntly reminded that 
“The 


signed to perform the functions of a 


United Nations was not de- 
peace conference nor was it equipped 
to act as a referee between the great 
the 


basic assumption that there would 


powers. It was founded upon 
be agreement among the permanent 
members of the Security Council up- 
on major issues.” 

To this outspoken lawyer, “The 
fact that the Charter gave a right of 
veto to each of these permanent mem- 
bers imposes an obligation to seek 
agreement among themselves. 
There is no cause for discourage- 
ment, still less for pessimism. . . . The 
United Nations is no stronger than 
the collective will of the Nations that 
support it.” 

The 
was completed as of June 26. He then 
left for a tour of Europe by plane to 
consult the heads of states and im- 


Secretary-General’s report 


press his views upon them, in their 
home capitols. He went to his own 
home and capitol in Norway, to Mos- 
cow to talk with Joseph Stalin, to 
Geneva to wind up and take over the 
properties of the League of Nations, 
to The Hague to pay his respects to 
the members of the International 
Court of Justice, to various capitols 
en route and finally to Paris to urge 
the Peace Conference of the Nations 
to come to an agreement on peace 
treaties and conclude their delibera- 
tions in time to permit the delegates 
the 


to cross the Atlantic to 


open 








meeting of the General Assembly at 
the scheduled time on September 23. 
Evidently Mr. Lie does not intend 
to ‘sit on the sidelines’ while the 
work of the Organization suffers and 
is delayed by the failure of the na- 
tions to agree among themselves on 
the terms of peace treaties to follow 
the war which ended more than a 
year ago. “As in the control of atom- 
ic power,” his summary says, “the 
choice is between life and death.” 
Following is the complete text of 
Secretary General Trygve Lie’s sum- 
mary of the work of the United Na- 
tions, which is the introduction to 
his detailed report, made public on 
August 1, to be submitted to the 
General Assembly on September 23: 
The first took formal 
shape at the Moscow Conference in 
1944—the idea of a world Organiza- 
tion for the maintenance of peace 
and security and the promotion of 
the welfare of humanity built around 
the war-time union of three peoples 
civilization—has _be- 


idea which 


in defense of 
come a reality. 

At Dumbarton Oaks and Yalta, 
and finally at the great San Francisco 
Conference a year ago, the Charte1 
of The 


mered out. As a result of long and 


United Nations was ham- 


arduous work, detailed plans for the 
working of the Organization set up 
under the Charter were then drawn 
up by the Preparatory Commission 
These 
plans and the programs of work rec- 


and its executive committee. 


ommended were adopted by the Gen- 
eral Assembly at the first part of the 
first session, held in London in Janu- 
ary and February of this year, when 
the Organization came into effective 
operation. 

This report deals with the first 
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few months following the close of 
the London session. The chapters 
which follow give a detailed account 
of developments in each of the main 
fields of the Organization’s activities. 
In this introduction I shall confine 
myself to a brief summary of work 
accomplished and of problems and 
difficulties encountered. 

The record of the last few months 
has been one of intense activity on 
the part of the Security Council, the 
Economic and Social Council and 
their dependent committees and com- 
missions. 

The Security Council has held 
forty-nine meetings since it was estab- 
lished last January and has dealt 
with six concrete issues relating to 
the maintenance of peace and securi- 
ty which have been brought before it 
under Chapter VI of the Charter. 

Much of its time has been oc- 
cupied by questions of procedure. 
Although preoccupation with such 
questions was to be expected where 
the highest issues of policy are in- 
volved, other developments in the 
Security Council’s debates present 
disquieting aspects to which I shall 
refer below. 

Two bodies of vital importance 
attached to the Security Council— 
the Military Staff Committee and the 
Atomic Energy Commission—are ac- 
tively pursuing their tasks. The 
Military Staff Committee is prepar- 
ing the basis for the agreements 
provided for under Article 47 of the 
Charter, upon which will rest the 
system of military enforcement at the 
disposal of the Security Council. 
Still more crucial is the work of the 
Atomic Energy Commission, upon 
the success of which, indeed, as em- 
phasized by all its members, the en- 
tire issue of world peace or world 
destruction may depend. 


Work of the Economic 
Council 


Let me turn now to the work of the 
Economic and Social Council. While 
the Security Council and its organs 
stand guard against threats to the 
peace, the Economic and Social 
Council, to quote President Tru- 
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man, “mobilizes the constructive 
forces of mankind for the victories 
of peace.” 


The five nuclear commissions set 
up by the Council in February—the 
Commission on Human Rights (with 
its Subcommission on the Status of 
Women), the Economic and Employ- 
ment Commission, the Temporary 
Social Commission, the Statistical 
Commission and the ‘Temporary 
Transportand Communications Com- 
mission—met in April and May and 
drew up recommendations concern- 
ing the permanent organization and 
the program of work in their respec- 
tive fields. A special committee on the 
much-discussed question of the form 
of the international organization to 
deal with refugees and displaced 
persons produced an agreed scheme 
after two months’ consideration. 

These various reports formed the 
basis of the discussions at the second 
session of the Economic and Social 
Council lasting from 25 May to 21 
June, and decisions were reached on 
all of them. The terms of reference 
and the constitution of the perman- 
ent technical organs of the Council 
have been approved. A subcommis- 
sion to study and report on the con- 
ditions and needs of devastated areas 
has been set up and asked to submit 
a preliminary report in time for con- 
sideration by the General Assembly 
in September. 

At the same session of the Eco- 
nomic and Social Council, draft 
agreements were negotiated with 
three of the most important special- 
ized agencies—the International 
Labor Office, the United Nations 
Food and Agriculture Organization 
and the United Nations Educational, 
Scientific and Cultural Organization 
—with a view to bringing these 
agencies into relationship with the 
United Nations in accordance with 
Articles 57 and 63 of the Charter. 


When these draft agreements 
come before it, the General Assembly 
will no doubt wish to examine care- 
fully whether adequate provision has 
been made for co-ordination in ad- 
ministrative and budgetary matters 
as well as in regard to the efficient 


distribution of work and the over- 
all direction of policy. 

The World Health Conference, 
which was called upon the initiative 
of the Economic and Social Council 
at its first session in London, is in ses- 
sion at the time of writing and is 
preparing for the creation of a World 
Health Organization, the draft con- 
stitution of which was prepared by 
a technical preparatory committee 
in April. 

Because of the special character 
of its work, the World Health Con- 
ference is being attended not only 
by delegates of the fifty-one United 
Nations but also by observers from 
fifteen non-member countries and 
from the Allied Control Authorities 
in Germany, Japan and Southern 
Korea. 

Preparations for holding a meet- 
ing of the preparatory committee for 
the International Trade Conference 
in October are under way. In the 
same month there will be a meeting 
of the Commission on Narcotic 
Drugs, which has taken over the 
functions of the League’s Advisory 
Committee in this field. 


The Trusteeship Council 
Delayed 


Completion of the structure of The 
United Nations Organization has 
been delayed by the fact that the 
Trusteeship Council has not yet been 
brought into being. I had hoped 
that some progress toward the or- 
ganization of this Council might 
have been achieved by this date 
through the submission, for con- 
sideration by the General Assembly, 
of trusteeship agreements. This, in 
fact, has not transpired. 


Last February the General As- 
sembly invited states which are ad- 
ministering mandated territories to 
negotiate, in concert with the other 
states directly concerned, agree- 
ments by means of which the man- 
dated territories would be placed 
under the trusteeship system, with a 
view to submitting such agreements 
for approval preferably not later 
than during the second part of the 
General Assembly’s first session. I 
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THE NEW YORK CITY BUILDING, IN FLUSHING MEADOW, NEW YORK, TO BE USED AS AN 
AUDITORIUM FOR THE MEETING OF THE GENERAL ASSEMBLY OF THE UNITED NATIONS 


have reminded the states concerned 
of this resolution, pointing out that 
unless agreements can be submitted 
by that date there may be a delay of 
another year before the Trusteeship 
Council can be set up. 

On the basis of the common plan 
approved by the General Assembly 
in February, and indorsed by the As- 
sembly of the League of Nations in 
April, detailed arrangements have 
been made with the Swiss Confedera- 
tion and with the League authorities 
concerning the transfer to The 
United Nations of the League build- 
ings in Geneva and other League 
assets. 

An interim arrangement on priv- 
ileges and immunities for The United 
Nations in Switzerland, based upon 
the general convention approved by 
the General Assembly, has likewise 
been concluded. 

Acting upon the instructions of 
the General Assembly and the Eco- 
nomic and Social Council, I have 
arranged, in agreement with the Sec- 
retary General of the League, for 
the assumption by The United Na- 


tions of various functions hitherto 
performed by the League and for the 
employment by the United Nations 
Secretariat of certain categories of 
experienced League staff. 

Title to the League Properties 
will pass to The United Nations after 
31 July, 1946, and decisions will have 
to be taken by the General Assembly 
regarding the use to which these 
properties are to be put. I propose 
to visit Geneva in July and hope, as 
a result of this visit, to be in a posi 
tion to make certain suggestions on 
this matter. Attention should, more 
over, be drawn to the report of the 
negotiating committee which will be 
submitted to the Assembly. 


The Peace Palace 
for World Court 


Arrangements for obtaining the use 
of the Peace Palace at The Hague 
for the International Court of Justice 
were successfully concluded by the 
negotiating committee 2t an early 
date, and the International Court of 
Justice held its inaugural meeting 


there in April. 

The task of building up an ef- 
ficient and truly international sec- 
retariat has been immensely com- 
plicated by the speed with which 
the recruitment of staff has had to be 
accomplished under pressure of the 
activities described above. It is a 
task that requires much time for its 
proper accomplishment. We have 
had no such respite as the ad- 
ministration of the League of Na- 
tions enjoyed in the first months of 
its existence. 

The secretariat of The United 
Nations now numbers about twelve 
hundred. It has been organized in 
accordance with the recommenda- 
tions of the General Assembly, to 
cover every phase of the activities of 
the Organization. It has performed 
creditably in view of the strain ex- 
erted upon it by the multiplicity of 
the meetings which have been held, 
the transfer of its working quarters 
on two occasions, the physica! hard- 
ships induced by lack of permanent 
housing and the lack of experience 
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ol a large part of the personnel, re 
cruited from all parts of the world. 

Attempts have been made to 
secure the best possible personnel, 
but the Organization has not always 
been able to acquire the services of 
such people at short notice. While 
sev.ral governments have co-operated 
by lending skilled staffs, governments 
have not, in all cases, felt able to re- 
lease persons whose skilled services 
were urgently required in the sec- 
retariat. Inevitably, it has been im- 
possible as yet to insure a proper 
balance in the geographical distribu- 
tion of posts. The painful process of 
trial and error in working out ap- 
propriate administrative patterns has 
been accentuated bv the factors men- 
tioned above. 


ADMINISTRATION BUILDING AT THE SPERRY GYROSCOPE 


history, was a further source of com- 
plication in recruiting and organiz- 
ing the secretariat and enormously 
increased the cost of running the 
organization. Furthermore, in spite 
of much good will on the part ol 
the officials and private individuals, 
it has been attended by serious dif- 
ficulties of an administrative charac- 
ter. With the help of the Federal 
and municipal authorities, fairly 
satisfactory temporary accommoda- 
tion for the secretariat and the main 
organs of The United Nations was, 
it is true, found at Hunter College; 
and complete arrangements have 
now been made for the move to 
larger and more suitable quarters at 
Lake Success in July and August, as 
well as for the holding of the Gen- 


——— 


aa > a 


While the problems directly ai- 
fecting the secretariat and the instal 
lation of the Organization are 
naturally of particular concern to me, 
I also find it desirable to call atten 
tion to some broader issues. 

The final paragraph ot the in 
troduction to the report of the 
Preparatory Commission reads as 
follows: 

“If by its early actions the new 
organization can capture the imagi 
nation of the world it will surely 
not belie the expectations of thos¢ 
who see in it the last chance of saving 
themselves and their children from 
the scourge of war.” 

Where do we stand now, six 
months after these words  wer« 
written? 





COMPANY AT LAKE SUCCESS, 


NEW YORK, TO BE USED FOR MEETING OF SECURITY COUNCIL OF THE UNITED NATIONS 


Every effort is being made to 
rectify our deficiencies. By the 
autumn of this year I believe that 
will be 


improvements apparent. 


Within a year a really satisfactory 
Organization should be in existence. 
It may be noted that personnel 
specialists are now on missions in 
various parts of the world to organize 
interim machinery for the recruit 
ment of qualified candidates from 
countries not now represented, o1 
still under-represented, in the sec- 


retariat. 


New York as Temporary Seat 
The move from London to New 
York, a great city suffering from the 


most serious housing crisis in_ its 
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eral Assembly at Flushing in Sep- 
tember. 

But all this has been accom- 
plished only with the utmost dif- 
ficulty and at great expense, and 
serious problems remain in regard 
to the housing of staff and delega- 
tions and in regard to the procure- 
ment of supplies. It must be ob- 
served, too, that an important ques- 
tion remains unsettled between the 
organization and the United States 
authorities, namely, the regime of 
privileges and immunities, affecting 
the staff of the Organization. Since 
this question involves the fiscal posi- 
tion of the members of the sec- 
retariat, its solution is a matter of 
urgency. 


Has The United Nations suc- 
ceeded in capturing the imagination 
and in harnessing the enthusiasm 
of the peoples of the world? I, for 
one, do not feel that it has done so 
in the degree that might be hoped 
for. What is the explanation, and 
what measures can, or should be, 
taken? 

The World in Upheaval 
Part of the explanation lies no doubt 
in the inevitable slowness of United 
Nations proceedings at this stage, 
which, in turn, is due to preoccupa- 
tion with matters of procedure and 
organization. Much could be done 
to “educate” public opinion to ap- 
preciate more fully the significance 
of the often undramatic but fun- 
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amental work that is being per- 
med, and the fact that many of 
yur difficulties are of a temporary 
haracter. The world is in the midst 
a giant post-war upheaval, its 
onomic life is dislocated, many 
gions still present a picture of 
istress and destruction, and many 
olitical frontiers and forms of gov- 
rnment, as well as the terms of the 
eace settlement, are still undecided. 
is too often overlooked that while 
ich conditions remain the working 
‘{ the Charter system will inevitably 
ve affected. 
In this educative process the sec- 
tariat can certainly contribute, and 
| trust that, with the assistance of 
nembers, the work of the public in- 
ormation services may be substan- 
ially expanded in the near future. I 
should wish it to give attention to 
ringing home the immense promise 
if the work already accomplished in 
the economic and social fields, to 
which public interest has not yet 
been fully awakened. I should wish 
it also to correct certain widespread 
misunderstandings of the Charter 
and the functions and limitations of 
the Organization as laid down in that 
document. 


The Veto Power 


The United Nations was not de- 
signed to perform the functions of 
a peace conference nor was it 
equipped to act as a referee between 
the great powers. If was founded 
upon the basic assumption that there 
would be agreement among the per- 
manent members of the Security 
Council upon major issues. 





The fact that the Charter gave 
the right of veto to each of these 
permanent members imposes upon 
them an obligation to seek agreement 
among themselves. Many of the 
issues which have come before the 
Security Council have arisen from 
inability to reach such agreement. 
While The United Nations must 
take responsibility for its success or 
failure to fulfill its functions as laid 
Charter, it 
properly be held responsible for in- 


down in the cannot 
ability to achieve goals which by the 
terms of the Charter may not be 
within its reach. 


Agreement Is Needed 


I should be failing in my duty, in 
presenting this report, if I did not 
emphasize the absolute necessity that 
the powers should seek agreement 
among themselves, in a spirit of 


compromise, and not abandon their 
efforts until such agreement has been 
reached. 

Misunderstanding of our prob- 
lems and discouragement with the 
results so far achieved may also be 
attributed, in no small degree, to a 
lack of historical perspective in sur- 
veying the world as we find it today. 
Without excusing our 
settle our problems more rapidly, it 


failure to 


must be understood that any war 
on a world scale is bound to bring 
vast problems in its wake and that 
many of these problems demand 
careful and methodical treatment. It 
is unquestionably better that time be 
employed in the proper settlement 
of controversies when hasty agree- 
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ment could only lead to future 
trouble. 

We may find some source of en- 
couragement and inspiration for the 
successful settlement of our difficul- 
ties by recalling that in certain im- 
portant respects the international 
situation in 1919 and 1920 was more 
serious than it is today. And the very 
existence of The United Nations is 
now a factor of inestimable value. If 
any one doubts this, he has only to 
ask himself what would now be the 
state of relationship between peoples 
and the prospects for the peace of 
the world if The United Nations 
were not in being. There is no cause 
for discouragement, still less for pes- 
simism. But are there not never- 
theless very real dangers facing us? 
Has not the lively desire of all 
peoples and governments to establish 
the authority of The United Nations, 
their efforts in 


and to combine 


achieving the victories of peace, 
sometimes been impeded by a lack of 
mutual trust among the members of 


the Organization? 


The Collective Will of 
the Nations 


The United Nations is no stronger 
than the collective will of the na- 
tions that support it. Of itself it can 
do nothing. It is a machinery 
through which the nations can co- 
operate. It can be used and de- 
veloped in the light of its activities 
and experience, to the untold benefit 
of humanity, or it can be discarded 
and broken. As in the control of 


(Continued on page 595) 


Public authorities and many national organizations have set the week from September 22 through the 28th as United 
Nations Week, to help welcome to the United States the distinguished General Assembly of The United Nations, 
which opens on September 23, its first session on American soil. 


The observance of the week will also be an expression of the earnest and militant public opinion of America 
in support of the accomplishment of peace, justice and law through The United Nations and the World Court. 


The notable program of world-wide broadcasts, which the National Broadcasting Company and its cooperating 
organizations have been conducting during the past month as to The United Nations and their peoples will be brought 
to culmination during that week. The American Bar Association is one of the cooperating organizations. 


organizations will do, with the aid of the radio programs. Local meetings are recommended to discuss the work of 
The United Nations, in all parts of the country. 
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| 
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| 
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Lawyers in their home communities should help along the observance of the week, as schools, clubs, and other | 
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With the adjournment of the 79th 
Congress on August 5, the long and 
distinguished career of Judge Hatton 
W. Sumners, of Texas, Chairman of 
the 


came to a close. Several months ago, 


Committee on the Judiciary, 
he announced that he would not be 
re-election from his 
His 
expire until the end of the year, but 


a candidate fo1 


Dallas district. term does not 


his voice will not be heard or his 
leadership exerted on the floor of the 
House again, unless a special session 
of the Congress is called. 

In token of the high esteem in 
which Judge Sumners is held by the 
lawyers of America and in tribute to 
one of the most useful careers any 
lawyer has had in the Congress, his 


portrait adorns the cover of this issue. 


Tendered an 
Unprecedented Honor 


His life and public services are so 
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Judge Hatton W. Sumners 


well known to our readers that it 
would be repetitious to recount here 
many details. They were told in our 
columns in 1944, when the American 
Bar Association Medal was bestowed 
on him in recognition of his conspic- 
uous services to American jurispru- 
dence—an unprecedented award, but 
significant of the times, in that those 
services were rendered in Committee 
work on legislation and on the floor 
of the House of Representatives. 
Members of the Association have 
long been aware of Judge Sumners’ 
great services to American courts and 
jurisprudence. They have admired 
and loved him for his rugged devo- 
tion to the public interest, which has 
transcended partisan divisions and 
differences. They were happy when 
he received the signal honor which 
he had so justly earned and which he 


so warmly appreciated. 


His appreciation of the public 
usefulness of the work of the Ameri- 
can Bar Association was chronicled 
in connection with his appearance 
before the House of Delegates in 
Cincinnati last December (32 A.B.A.]. 
202). His announcement of his inten- 
tion to retire from the Congress in 
order to devote the rest of his life 
to speaking and working in behalf 
of the maintenance of government 
according to the Constitution and 
the laws, was reported, with regret, 
in our May issue (32 A.B.A.J. 281). 

Judge Sumners was born in Lin- 
coln County, Tennessee, on May 30, 
1875. He began the practice of law 
in Dallas, Texas, in 1897, and he 
served as prosecuting attorney of Dal- 
las County for two terms. In 1913 he 
was elected to Congress and has been 
there ever since. 








Committee on the Judiciary, House of Representatives. 
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A Leader in Accomplishing 
Constructive Legislation 


He rose steadily in leadership and 
capacity for accomplishing construc- 
tive legislation. At the request of 
Chief Justice William Howard Taft, 
in 1925, Judge Sumners introduced 
a bill to allow the Supreme Court 
wider discretion through the writ of 
certiorari to decide what cases it 
would consider. In 1931 he first be- 
came the Chairman of the Commit- 
tee on the Judiciary. 

His service in that post has been 
continuous except for brief periods 
when his party was in the minority 
in the House. He has been the au- 
thor and champion of many vital 
measures which bear his name, and 
his devotion to the public interest has 
repeatedly risen above party. His 
special concern has been the im- 
provement of the administration of 
justice and the maintenance of high 
standards of judicial conduct, so that 
the people will have grounds for full 
confidence in the integrity, impar- 
tiality and competence of the Courts. 

At the time of the Association’s 





fight against the “packing” of the 
Supreme Court, he was a stalwart and 
outspoken opponent of that measure. 
He has fought unceasingly the cen- 
tralization of “big government,” the 
breaking down and taking away of 
the powers of the States, the prodigal- 
ity of federal expenditures, the dis- 
regard of constitutional limitations 
on the powers of the Executive, and 
the abuses which have arisen in many 
of the administrative agencies. The 
culmination of his legislative career 
was his skillful advocacy of the 
Association’s McCarran-Sumners bill 
which became law this year as the 
Administrative Procedure Act. To 
the closing minutes of the session 
just ended, he continued his cour- 
ageous efforts for his convictions. 
From many members of the Con- 
gress, irrespective of party, there were 
striking demonstrations of affection 
for him and regret for his leaving 
the halls of the Congress. 


Long a Member of 
the American Bar 


Judge Sumners has been a member 


Chairman Sumners presiding. 


of the American Bar Association 


since 1929, and is a familiar and be- 
loved figure at its meetings. He has 
often spoken before the Assembly or 
the House, to ask the Association’s 
help for his legislative measures. He 
has served for several years on the 
Association’s Committee on Resolu- 
tions, and in 1941 and 1942 was its 
Chairman. 


For his eminent services and his 
lovable qualities he will be long re- 
membered. A host of Americans will 
wish for him many years of health 
and strength to continue his efforts 
to arouse lawyers and other citizens 
to a realization of their duty to be 
vigilant and militant in maintaining 
the fundamentals of republican gov- 
ernment, the safeguards of the Con- 
stitution and the American ideals 
of liberty and justice under law. In 
the Congress he will be missed, but it 
is a part of the American tradition 
that new leaders will arise and stand 
in his place and will earn and receive 
the gratitude of the people for carry- 
ing forward the great causes which 
this Texas lawyer so far and nobly 


advanced. 
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Tue LOWELLS AND THEI} 
SEVEN WORLDS. By Ferris Green- 
slet. Boston: Houghton Mifflin Com- 
pany. September, 1946. $4. Pages 420. 


Some lawyers take an interest in 
their ancestors. Others find more to 
enjoy in their children, sometimes 
even more in their grandchildren. 
Here is a book in which both can 
find vicarious satisfaction; but that is 
not all. There is much that will ex- 
cite any lawyer, as ungenealogical as 
you please, even a bachelor. It is an 
account of the Lowell family from 
their progenitor Percival who man 
aged the estates of the Earls of Berke- 
ley and who sailed from Bristol to 
Boston in 1639, down to the Lowells 
whom some of us have had the good 
fortune to know ourselves. It is a 
pageant of “the heart, mind, imagina- 
tion, animal spirits, and pocket-book 
of New England.” Everyone is in- 
terested in one or more of these 
things, anvhow the way Mr. Green- 
slet tells them. 

The first Lowell in whom a 
lawyer will take particular profes- 
sional interest is the first active 
practicing lawyer in the family. 
Against the background of _ his 
father’s Presbyterian inclining al- 
ready to Unitarian — sermons, the 
first John Lowell practiced law in 
the Newburvrort which was grow- 
ing up to revolution and then in the 
Boston, which was evetting over it. 
He was legal adviser of the Com- 
mittee for confiscated Tory estates, 
and then also, but later, agent for 
many of the rich Tory emigres. 
Meanwhile bigger and better fees 
came in from prize cases, to a total 
in a few vears of some $200,000. It 
was a good law practice, but John 
Lowell's career included more than 


that —the defense of murder cases, 
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the founding of the First National 
Bank of Boston, membership in the 
Continental Congress; and it was 
crowned by his appointment by Presi- 
dent Adams to the Circuit Court, 
one of the “midnight judges.” The 
great case might even have been 
Lowell v. Madison instead of Mar- 
bury, if Marshall had been a little 
more negligent about delivering 
commissions. A good practice and a 
good career, but John Lowell did 
more than that for himself and his 
country. He married three times, 
and he started three different lines 
of Lowells. The discerning reader 
is given the opportunity of detecting 
the differences in the Lowell strain 
which were introduced by a Higgin- 
son, a Cabot, and a Tyng. For Mr. 
Greenslet follows the three lines 
down into our own time. 

It was another John who was the 
Higginson scion, and he was a Fed- 
eralist; that is, one to whom Thomas 
Jefferson was “that man in the White 
House.” Perhaps this John will in- 
terest the lawyer even more than his 
father, for two episodes in his life. 
One, of course, will be the Fairbanks 
murder case in Dedham, in which he 
and Harrison Gray Otis in the sum- 
mer of 1801 defended Jason Fair- 
banks. Barring contemporary  ac- 
counts, I am not aware of any othe 
place where an account of this stir- 
ring and romantic trial for murdet 
is accessible. Jason was charged with 
the murder of his sweetheart, Betsy 
Fales, and despite Lowell and Otis 
he was convicted. Then he broke 
jail, and there was a tradition that 
his escape was planned by “a lady 
of great beauty and much literary 
reputation, the wife of one already 
eminent at the Bar, who subsequent- 
ly rose to its high office. That was 
the tradition, and Mr. Greenslet 


adds: “No wife of a Chief Justice of 
Massachusetts or of the United States 
seems quite to fit... Who was she? 
Perhaps some member of the Amer- 
ican Bar Association will suggest at 
least a clue. But even under such 
auspices Jason was caught and 
hanged. 

The other episode is less romantic, 
but to prosaic lawyers, if there are 
any, quite as interesting. John 
Lowell, after he had retired from 
practice, was commissioned to go to 
London to recover an old debt for 
Nicholas Boylston, which had been 
owing to Boylston since before the 
Revolution; and he came home with 
it, £10,000, and John’s fee was 
£1,600. Moderate enough. Mr. Green- 
slet tells how he succeeded, and how 
he beguiled his passage home by writ- 
ing verses to his niece, with marginal 
annotations. 

It was this John’s grandson whose 
name we lawyers attach to Admiral- 
ty and Bankruptcy, yet another John 
Lowell. As his great-grandfather was 
one of Adams’ last, so he was Lin- 
coln’s last appointment to the bench. 
When his decisions were later sepa- 
rately published, Judge Holmes re- 
viewed them. First Holmes thought 
that Lowell could ‘‘with almost su- 
perhuman ingenuity twist his deci- 
sions to fit his own ideas of justice,” 
but by the time the second volume 
came out, Holmes found it “‘refresh- 
ing to read decisions based on funda- 
mental principles of law and justice.” 

There were two more Lowell 
judges, both likewise on the United 
States District Court in Massachu- 
setts, Francis C. Lowell, he who also 
wrote a life of Joan of Arc, and 
James A. Lowell, who so far is the 
last of the Lowells to sit on the 
bench. The last John many of us 
happily remember as a member of 
the Executive Committee of the 
American Bar Association (1915- 
1918) and an editor of this JOURNAL 
(1920-1922). It was his daughter who 
returned to England in 1924 to mar- 
ry the Earl of Berkeley whose estates 
her ancestor Percival had been tak- 
ing such good care of when he left 
in 1639. 
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Professionally - minded 


lawyers, 
but certainly no one else, may take 
less interest in the issue of the first 
John’s Cabot wife and the issue of 
his last wife, Rebecca Tyng. The 
Cabot strain produced an earlie 
Francis C. Lowell, the one who 
brought the manufacture of cotton 
from England to America. It was in 
Francis’ capacious head that he car- 
ried the technique of the manufac- 
ture of cotton cloth from Mancheste1 
and Birmingham to Lowell, Massa- 
chusetts, and when he got home, his 
relations told him that he was un- 
dertaking ‘‘a visionary and dangerous 
scheme, and thought him mad”; and 
his wife said, as they sailed up Boston 
Harbor, with the spindles in her 
husband’s head, that it “was more 
beautiful than anything I had seen 
in my absence.” Visionary perhaps, 
but when Francis died at the age of 
forty-two, as Mr. Greenslet says, “he 
had done more than any other mem- 
ber of his effective family, more per- 
haps than any other man, to swell 
the pocket-book of New England and 
shape its economic future.” 

A strictly professional mind may 
take even less interest in the Tyng 
line, though it produced James Rus- 
sell Lowell, the poet, the professor, 
the ambassador, the author of the 
Bigelow papers, and indeed, as here 
you may read among many other 
things, the godfather of Virginia 
Woolf. A review in a legal journal 
is no place to expand on such a 
celebrity, nor on his gallant nephew, 
Charles Russell Lowell, the beau 
sabreur, as Mr. Greenslet calls him 
and proceeds to show how just the 
epithet is. He was killed in 1864 at 
the age of twenty-nine; and Custer 
said, “Had General Lowell lived it 
is my firm belief that he would have 
commanded all my cavalry and 
would have done better with it than 
I could have done.” But had he 
lived, as Mr. Greenslet asks, what 
might not have happened? After 
you have read this chapter, you will 
not dissent when Mr. Greenslet says: 


“It is not impossible that either 
Major McKinley or Colonel Hayes 
might never have been a tenant of 
the White House and that Massa- 





chusetts would have had a President 
midway between John Quincy Adams 
and Calvin Coolidge.” 

Anyone, lawyer or not, will take 
more and more delight as this book 
brings him down nearer to the 
present time. To many readers the 
Higginson line bloomed, not in the 
Federalist lawyer, but in Percival, 
Guy, Amy, and Lawrence, and here 
you will find things elsewhere not to 
be found. There is a chapter on 
Amy and Guy; Amy’s first verses, at 
the age of nine, the Amy who told 
her publishers they didn’t know a 
God damned thing about biography, 
the Amy with whom to argue, Sand 
burg said, was like arguing “with a 
big blue wave”; and Guy, the archi- 
tect of the Federal Courthouse in 
New York, which was in his original 
design to be circular instead of the 
hexagon we know it—how he told 
the German Emperor, on his yacht, 
“Only Emperors cut knots; Repub 
licans untie them.” 

Another chapter, on Percival, 
shows you other sides than the 
astronomical — not only the man of 
Mars and the posthumous discovere1 
of Pluto, but also the Percy who 
wrote from Japan about the geisha 
girls to his friend Frederick J. 
Stimson. 

The last chapter gives us Law 
rence Lowell, who, when he took 
over the Presidency of Harvard, told 
Bishop Lawrence, it was “the same 
old ship, on the same old course, 
only on another tack.’’ Here we can 
read how President Lowell told the 
Board of Overseers that if they did 
not reappoint Laski, his own resig- 
nation would be immediately in 
their hands; and here, too, we have 
the letter which Bishop Lawrence 
and a few others wrote to Governot 
Fuller about the Sacco-Vanzetti case, 
at the suggestion, I may add, of some 
who doubted the justice of their con- 
viction. Thereby was instigated the 
Lowell Committee. Compare this let 
ter with the slip of paper that was 
found in all the magazines in the 
Boston Athenaeum the next morn- 
ing after the execution. 

“The old churches and the olde: 
families still stand,” Mr. Greenslet 
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says, “symbols and examples we shall 
be ill advised to ignore, the en- 
during core of the living and fruit 
ful past.” The motto of the Lowell 
family is “Occasionem cognosce.” 
“Seize your opportunity,” or perhaps 
more accurately “spot” it. All this 
review can be is a sort of spot-check 
of what lawyers and all other readers 
here have an opportunity to seize. 


CHARLES P. Curtis, JR. 


Boston, Massachusetts 


Aexanper HAMILTON. By 
Nathan Schachner. New York: D. 
{ppleton-Century Company, Inc. 
1946. Price $4. Pages 488. 


In 1772 an illegitimate, sixteen- 
year-old lad arrived in New York. 
He had come from his birthplace in 
the West Indies by way of Boston; 
his passage money had been con- 
tributed by some of his mother’s 
relatives and by admirers who had 
been impressed by the promise shown 
in a newspaper letter he had written 
describing a hurricane. The boy, 
when he landed in Boston, had not 
a single acquaintance in any one of 
the colonies, although a few letters 
of introduction were in his pocket. 

\ few years later, just turned 
twenty, the young man was a lieuten- 
ant colonel in the Continental Army 
and aide-de-camp to General George 
Washington. Thereafter there was no 
man in whom Washington reposed 
greater confidence or whose advice 
he more frequently followed. 

There were about the gallant of- 
ficer a Gallic verve and charm which 
were irresistible to many men and to 
more women. He was not by choice 
a desk soldier. At the beginning of 
the Revolution he had raised a com- 
pany, and he commanded it in com- 
bat until his services were requisi- 
tioned by Washington. He never 
more persistently exerted his in- 
fluence on his chief than he did to 
obtain permission to lead a storm 
ing party which took a British re- 
doubt in the closing days at York 


town. 
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It was no surprise to his friends 
when this confidant of Washington 
and boon companion of the Marquis 
de Lafayette succeeded in marrying 
into one of the richest of the patroon 
families of New York State. 

Not only did his friends ap- 
preciate, but there was forced upon 
his bitterest enemies full recognition 
of, his dynamic genius. He was one 
of the chief planners of the Constitu- 
tional Convention. He was a prin- 
cipal collaborator in the production 
of one of the most brilliant volumes 
of political propaganda that ever 
appeared—a volume which was not 
only instrumental in securing the 
ratification of the Constitution but 
which greatly influenced its inter- 
pretation. He planned, secured the 
adoption of and inaugurated our 
fiscul system. He was a leader of the 
Bar and the originator and patron 
saint of a great political party. When 
war with France threatened he was 
made second in command of our 
army. 

As kind as was his adopted coun- 
try to this one of her founders he 
had many disappointments; as gra- 
cious as was his personality and as 
brilliant as were his talents he had 
not a few defects of character. 

He had a Napoleonic complex and 
his thirst for military glory was never 
assuaged. He wanted a government 
of “the rich and well-born,” modeled 
upon that of Great Britain, and the 
Constitution was to him “a frail and 
worthless fabric’. He was inordinate- 
ly ambitious; his ambition was never 
fully realized. He lived to see his 
party submerged by the rising tide 
of democracy and himself bereft of 
influence. 

To his discredit he unnecessarily 
quarreled with and cast private slurs 
upon Washington. He was often a 
politician rather than a statesman. 
As a cabinet member he meddled in 
other departments and gave con- 
fidential information to the British 
minister. While he was not guilty of 
personal peculation he furnished tips 
to his friends and relatives which 
enabled them profitably to speculate 
in the public funds. He was a phi- 
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landerer and a victim of the badger 
game; he was forced personally to 
reveal an intrigue with a married 
woman in order to escape a more 
sinister interpretation of his conduct 
and of letters he had written. He 
was an unfair and vindictive op- 
ponent and a libelous pamphleteer. 
His gratuitous attacks on Burr fur- 
nished the occasion for the duel 
which resulted in his death at forty- 
seven. 

Such was the contradictory per- 
sonality, such the meteoric career of 
Alexander Hamilton. 

It was not to be expected that 
during his lifetime there would be 
a judicial appraisal of either the 
character or achievements of such a 
man. There were few indeed, capable 
of writing about him, who were not 
either ardent admirers or implacable 
enemies. In fact Mr. Schachner’s 
biography is the first thoroughly im- 
partial and entirely adequate study 
of Hamilton, and it is published al- 
most a century and a half after 
Hamilton fell. Much, of course, has 
been written about Hamilton in the 
meantime; but he had become a 
party symbol and many of his biog- 
raphers held to the party line. This 
was notably true of Henry Cabot 
Lodge, who with his usual subtle 
bias championed Hamilton.' Claude 
G. Bowers is more frank but almost 
equally extreme in building up Jef- 
ferson and depreciating Hamilton.* 
There are a number of other less 
partisan biographies but none quite 
meets the test of entire accuracy and 
complete detachment.’ 


1. Alexander Hamilton (1882) by Hen- 
ry Cabot Lodge. 

2. Jefferson and Hamilton (1925) by 
Claude G. Bowers. 

3. J. T. Morse’s Life of Alexander Ham- 
ilton (1876) and F. S. Oliver’s Alexander 
Hamilton: an Essay in American Union 
(1906) are in the same class with Lodge’s 
work. The point of view of Francis W. 
Hirst’s Life and Letters of Thomas Jeffer- 
son (1926) is virtually the same as that of 
Bowers. Hamilton's son, John Church Ham- 
ilton, published an immense documentary 
life, History of the Republic of the U.S. of 
America as Traced in the Writings of 
Alexander Hamilton (6 Vols. 1857-1860). 
Hamilton's grandson, Allan McLane Ham- 
ilton, wrote an extremely interesting Imnti- 
mate Life of Alexander Hamilton (1910). 






Mr. Schachner was no doubt kept 
on guard against partisanship by the 
fact that he had previously studied 
Hamilton from an entirely different 
viewpoint—by writing the biography 
of Aaron Burr, whose life strangely 
paralleled that of Hamilton’ for 
many years before they faced one 
another in the tragic denouement 
that ended the life of the one and 
wrecked that of the other. 

Mr. Schachner’s work is not only 
judicial in tone, it is factually ac- 
curate. The values of sources are care- 
fully assessed and for the first time 
the author of a biography of Hamil- 
ton has thoroughly examined the 
great mass of the Hamilton Manu- 
scripts in the Library of Congress. 

The result of Mr. Schachner’s 
efforts is a thoroughly readable and 
a completely documented study—one 
of the best biographies that has ap- 
peared in a lustrum. It should be in 
the running for the Pulitzer Prize. 
If it cannot be said to be definitive 
it is only because Mr. Schachner, 
perhaps for reasons of compression, 
does not deal at length with some 
phases of Hamilton’s career; he does 
not, for example, essay the highly 
controversial task of allocating all 
the Federalist papers among the 
three authors.* 

No biographer of Hamilton has 
approached Mr. Schachner in the 
leniency shown Aaron Burr. He ex- 
plains Hamilton’s advocacy of the 
election of Jefferson instead of Burt 
not as an instance of disinterested 
patriotism but as an exhibition of 
Hamilton’s jealousy of his most con- 


Less partial biographies are W. G. Sum- 
ner’s Alexander Hamilton (1890), James 
Schouler’s Alexander Hamilton (1901) and 
H. J. Ford’s Alexander Hamilton (1920). 
Gertrude Atherton based her historical novel 
about Hamilton, The Conqueror (1902), 
largely upon original research. 

4. Mr. Schachner cites the studies of this 
subject by Henry Cabot Lodge, E. G. Bourne 
and P. L. Ford, but not the latest and best, 
Authorship of the Disputed Federalist Pa- 
pers by Douglass Adair, William and Mary 
Quarterly, Third series, Vol. 1, Nos. 2 and 
3. Perhaps this last was published too re- 
cently to come to Mr. Schachner’s attention 
in time for use. Cf. American Bar Associa- 
tion Journal, November, 1945, Vol. 31, 
page 587. 
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ant rival and of his fear that Burr 


ight supplant him as leader of the 
ederalist party. Jefferson’s election 
attributes not to Hamilton’s influ- 
nce but to Burr’s refusal to bargain 
ith the Federalists. (pages 393-402). 
ven as to the duel Mr. Schachner 
realistic: “‘Hamilton should have 
iown that his wide-spread allega- 
ons concerning Burr must some day 
ad exactly where they did. He him- 
If, on several occasions, had offered 
hallenge for equal or lesser provoca- 
on.” (page 423). Again: “Judge 
‘eters, through a friend of Hamil- 
on, insisted that ‘as an old military 
nan Colonel Burr could not have 
cted otherwise than he _ did.’” 
page 430). 
If Mr. Schachner becomes any- 
vhere suspect of bias it is in his 
reatment of Madison and Jefferson; 
ven here it is a delicate question of 
emphasis. Personally I do not agree 
with his implied depreciation of 
Madison’s attainments and achieve- 
ments. So of Jefferson: moreover, 
Mr. Schachner seems to me to over- 
stress by repetition Jefferson’s disin- 
genuousness in explaining the politi- 
cal bargain between Jefferson and 
Hamilton pursuant to which the 
removal of the national capital, first 
from New York to Philadelphia and 
then to the District, was the quid 
pro quo for ihe assumption by the 
federal government of the state 
debts. (pages 261-264, 267, 294-295). 
With the portrayal of Hamilton 
I have no quarrel. His charm, his 
gallantry, his precocity, and, indeed, 
his ability can hardly be over-em- 
phasized. He was an adroit politi- 
cian and used this talent to good 
effect in engineering the convocation 
of the Constitutional Convention. He 
was alien born and his first loyalty 
was not to any state but to the Na- 
tion he envisioned.® He strongly de- 
sired an independent country but 
one with a unitary government. Prob- 
ably because of his own origin he 
cultivated the rich and socially prom- 
inent. His powers of comprehensive 
conception were unrivalled. He was 
essentially an advocate, and orally 


and in writing, presented his views 


with a persuasive cogency that was 
convincing. He contributed much to 
the ratification of the Constitution 
and to the establishment of the 
government. 

He was a perfect foil for Jeffer- 
son. Jefferson was to the manor 
born; he was a Virginian of Vir- 
ginians and his first loyalty was to 
his native state. His views were the 
antithesis of those of Hamilton. He 
had a familiarity with—bordering on 
contempt—for wealth and position. 
He was a reasoned and disinterested 
democrat. 

The nascent nation was fortunate 
in its possession of two such richly 
endowed rivals. Neither left any- 
thing unsaid in support of his own 
views or in derogation of those of 
his opponent. However, the stars in 
their courses fought against Hamil- 
ton as they did against Sisera. 
Hamilton's idea of “that happy com- 
bination of benevolent assistance to 
business and laissez-faire as to ad- 
ministration of that business’’ (page 
154) is at last outmoded. ‘To those 
of us who have witnessed the vic- 
tories of the democracies in two 
world wars, strange is his dictum: 
“Let officers be men of sense and sen- 
timent, and the nearer the soldiers 
approach to machines perhaps the 
better” (page 91). No wonder his out- 
burst: “The people, Sir; the people 
is a great beast!” (page 174). 

Not all that Hamilton offered has 
been rejected. If we have accepted 
and enlarged upon Jefferson’s con- 
ception of democracy we have meas- 
urably moved in the direction of 
Hamilton’s conception of a unitary 
government. 

Some of the defects of Hamilton’s 
character have been mentioned, in- 


cluding his “somewhat blunted per- 
ception of public morality when it 
came to his friends” (page 289). 
There were others. He did not hesi- 
tate to appeal to religious bigotry 
when he thought it would serve his 
purpose (pages 39, 411). He was a 
lobbyist for special interests in which 
he had a financial stake (pages 280, 
281), and, to repeat, his conduct to- 


Books jor Lawyers 


wards Washington was inexcusable. 
Washington, by making him his aide, 
gave him his first chance for ad- 
vancement. If Washington had not 
appointed him Secretary of the 
Treasury his greatest work could not 
have been done. In approving the 
National Bank Bill, Washington ac- 
cepted Hamilton’s advice and re- 
jected that of Jefferson and Attorney 
General Edmund Randolph, both of 
whom held it to be unconstitution- 
al (pages 270-272). Washington, by 
threatening to resign as Commander- 
in-Chief, forced John Adams to give 
Hamilton the second command of 
the army over his seniors, Charles 
C. Pinckney and Henry Knox (pages 
376-377). As Mr. Schachner writes: 
“He had always been able to count 
on Washington to support him in 
moments of crisis, to be his shield and 
protection against his enemies” (page 
388). Yet he had written of Wash- 
ington: “For the past three years I 
have felt no friendship for him and 
have professed none” (page 129). 

All this and more Mr. Schachner 
tells with a vividity that makes the 
events seem contemporaneous. When 
he writes of Hamilton’s part in the 
preparation of Washington’s fare- 
well address and analyzes the com- 
pleted document against its back- 
ground (pages 354, 355) we realize 
how utterly it fails to support the 
isolationists; when we read of how 
the House of Representatives re- 
buffed Hamiton when he desired 
personally to report his plan for the 
support of the public credit (pages 
247-248) we are reminded of the 
Kefauver Resolution® and the so far 
unsuccessful attempt to correct the 
mistake.? 

Nowhere is Hamilton more alive 
than when he confers with his clients 
and presents his cases in court. Al- 
(Continued on page 591) 


5. So in the days preceding the Confed- 
erate War the first loyalty of the residents in 
the states which had been created out of the 
public lands was to the nation. 

6. “The Kefauver Resolution” by Walter 
P. Armstrong, American Bar Association 
Journal, June, 1944, Vol. 30, page 326. 

7. The recent Reorganization Bill does 
not provide for the personal appearance of 
cabinet members before Congress. 


563 


September, 1946 « Vol. 32 














“The Cult of the Robe’: 


Two Concepts of Our Courts 


At a time when many lawyers have 
been voicing a deep concern because 
of a supposed decline in public 
confidence in and respect for some 
olf our courts or 
judges, and the 
American Bar As- 
sociation through 
its House of Dele- 
gates has debated 
and taken action 
to help maintain 
the traditional 
prestige and im- 





partiality of the 


JEROME FRANK 


judiciary (32 A.B. 
\.]J. 493), it seems to be appropriate 
to summarize in these columns a not- 
able joinder of issue which has taken 
place lately in legal periodicals which 
have no general circulation among 
our readers. Some of the points dis 
cussed were fundamental and_far- 
reaching, and the whole exposition 
of the opposing views was on so high 
a plane, that they deserve a wide 
reading and an enduring place in 
the literature of the profession. 
Judge Jerome Frank of the Unit 
ed States Circuit Court of Appeals for 
the Second Circuit, formerly of the 
Yale Law School and the Securities 
and Exchange Commission, author of 
brilliant books which have been re- 
viewed in these columns (31 A.B.A.]. 
179) wrote an article in the Saturday 
Review of Literature under the at- 
tractive title of “The Cult of the 
Robe.”! Walter B. Kennedy, Profes- 
sor of Law and Acting Dean at the 
Fordham University School of Law, 
who has contributed to these col- 
umns (31 A.B.A.J. 214), put to paper 
in the Fordham Law Review? a spir- 
ited reply, entitled, ‘““The Cult of the 
Robe: A Dissent.” Nominally, the 
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first article and the rejoinder related 
to the wearing of gowns by judges. 
Actually, the views contrasted in this 
notable exchange went much more 
deeply into the philosophy of the 
judicial function and the role of 
juciges as the accepted arbiter of legal 
controversies between men and be- 
tween men and government. So 
there is here undertaken a summary 
and review of the points covered, 
with the clashing concepts stated 
largely in the words of the respective 
authors. 


A ‘Farewell to Life’’ 
If the late Dean Kennedy, who has 
since died, could have chosen and 
written what he knew would be his 
own “farewell to life” and his testa- 
ment to his students and his beloved 
profession, it is doubtful if he could 
have penned anything which he 
would have regarded as more suit- 
able than his reply to Judge Frank. 
This article was one of the last things 
he wrote. It was in lofty tone and 
showed the utmost graciousness of 
spirit, along with a kindly humor. 
Because Judge Frank’s arguments 
against the wearing of robes by 
judges seemed to him to proceed on 
erounds which were at war with all 
he felt so deeply as to the judicial 
function and the demeanor of those 
who discharge it, he put into his re- 
ply both his own veneration for the 
courts as the bulwarks of justice and 
liberty under law and his grave con- 
cern that the rank and file of people 
shall not come to hold them in low 
esteem. 
Judge Frank's 
Basic Thesis 
The gifted jurist analyzed what he 
regarded as the practical, symbolical 


and legalistic aspects of the wearing 
of robes by judges in the discharge 
of their court-room duties. In stating 
his scholarly conclusions against the 
custom or practice, he adverted to 
his bold philosophy of many corre 
lated matters. To quote him (page 
12): 


The judges are oracles of an im 
personal higher law, a body of law 
absolute and infallible —so believed 
many who sponsored the judge’s gown 
Therefore, this garment of sacerdotal 
origin was appropriate, clothing its 
wearer with the dignity that befits the 
augur. Others, more skeptical of the 
Law's divinity, nevertheless appreci- 
ated the public effect of priestly trap 
pings. They were astute in this per- 
ception. In the minds of altogether 
too many persons the judicial garb 
with its priestly flut 
terings, inspires ex- 
cessive awe. Hughes, 
as Secretary of State, 
was fallible; Van 
Devanter, as Solici- 
tor for Interior, was 
not beyond criti 
cism. But, clad in 
their solemn black 
silk, they automat- 
ically became for 
most of the public, 
if not as sacred as 
Japan’s Emperor, at least brushed 
with divinity. 





DEAN KENNEDY 


Dean Kennedy stated as follows 
the thesis which stirred his protest: 


His conclusion is that such outer 
garment of the judiciary not only gath- 
ers dust and generates heat but it 
inclines the judiciary to follow the 
antiquated ways of the law. Figura- 
tively and literally he would consign 
the judicial robe to the juristic attic 
along with other outmoded ceremo- 


1. Saturday Review of Literature, Octo- 
ber 18, 1945; page 12. 

2. Fordham Law Review, Vol. XIV—No. 
2; page 192. 
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nials and Latinized magic of tradi- 
tional law. His rather severe indict- 
ment of the rituals of the courtroom 
accompanies an ardent plea for liber- 
alism in judicial thinking and a de- 
fense of the dissenting opinion which 
permits the judge to express his in- 
dividuality and to argue for changes 
in the old legal order made necessary 
by the current social and economic 
developments. 


“A Day in Court” 
for a Differing View 


Concerning his juristic adversary’s 
scholarship and well-known readi- 
ness to recognize differences of opin- 
ion, Dean Kennedy said at the outset: 


Judge Frank would be the first to 
concede to the conservative opposi- 
tion “‘a day in court” in defense of the 
ancient habiliments of the justices and 
a caveat against their elimination at 
least without a hearing, and I use the 
term, conservative, in its etymological 
sense of conservare—a plea for the 
preservation of forensic fashions of 
the past. At least unless the learned 
Judge proves convincingly that these 
fashions are harmful and that shirt- 
sleeved justice promises a higher order 
of juristic administration. Moreover 
the delightful democracy which per- 
vades his thesis invites a brief and 
reasoned argument against it. Such an 
appraisal puts into practical operation 
his belief that the judge should de- 
scend to the pedestrian level and per- 
mit the intimate appraisal of his views 
by his fellowman, 

The present paper attempts to 
phrase this conservative viewpoint, and 
first pays tribute to the lively and at- 
tractive style of Judge Frank, first evi- 
denced in his trail-blazing book Law 
and the Modern Mind published about 
1930. Like a legal Lochinvar from the 
West, he captured the effete East with 
his vigorous and critical comment re- 
garding the stand-patism of traditional 
law and his documented plea for legal 
liberalism. As a judge his judicial 
opinions are gems of literary value 
that give temporary comfort even to 
the losing lawyer. 


Judge Frank’s Argument 
Ad Hominem 


Dean Kennedy suggested that Judge 
Frank’s critique against the judicial 
robe “seems to confuse incidental 
form and incidental substance. His 
creation of a robe-tabu has gone far 
beyond the realistic effects of the 


juristic garment adorning our judges 


in action.” Quoting Judge Frank’s 
testimony of his own experience and 
replying to it, Dean Kennedy wrote: 


The first argument against his posi- 
tion is strictly an ad hominem one. The 
direful consequences that trail judicial 
robes strangely and happily escaped 
Judge Frank in his own judicial experi- 
ences, After telling us that the robe 
smothers’ independence of judicial 
thinking and sets judicial minds in a 
static mold, Judge Frank informs us 
that no such transformation took place 
when he assumed the robe for the first 
time: “When I woke up one morning 
a federal judge, I found myself just 
about the same person who had gone 
to bed the night before as SEC Com- 
missioner.” And his many ardent ad- 
mirers among the lawyers and laymen 
who have had the good fortune to 
attend Judge Frank’s court or to read 
his judicial opinions or popular es- 
says will agree that not alone on the 
morning after but during the four 
years of his judicial career, Judge 
Frank, fully robed, has remained the 
“same person” who served so ably as 
SEC Commissioner and in other re- 
sponsible frockless offices of the Gov- 
ernment. All of which makes some- 
what shaky or at least questionable 
his generalized contention that a judi- 
cial robe clogs the mind, curbs inde- 
pendence of thinking and serves only 
to conceal the multiple and feeble 
faults of our judiciary. Not so in the 
case of Judge Frank. He has in his 
own daily judicial actions lived an 
effective answer to his whole paper at 
least insofar as the subjective harms 
or evils of the robe are concerned. 


But Judge Frank would doubtless 
admit that he is not alone in sur- 
mounting the smotherings of the silken 
covering that adorns our judges in 
action. Without leaving Judge Frank’s 
circuit the sterling independence of 
Judges Learned Hand, Augustus 
Hand, Knox, Clancy and Leibell—to 
name but a few—is well known in 
legal circles. Without discarding the 
continuity of precedents, which Judge 
Frank states to be so necessary, the 
Judges of the Second Circuit have 
not forgotten, in the words of Dean 
Pound, that “the law must be stable 
and yet it cannot stand still.” 


Holmes and 
Robe-Wearing 


Judge Frank has written often of Mr. 
Justice Holmes. In this connection 
Dean Kennedy pointedly said: 


For fifty years Oliver Wendell 
Holmes wore judicial robes, first as 


“The Cult of the Robe” 





Justice, later as Chief Justice of the 
Massachusetts Supreme Court and for 
thirty years Justice of the United States 
Supreme Court. Judge Frank in his 
Law and the Modern Mind places 
Justice Holmes on the highest pinnacle 
of judicial excellence. To him the 
“Yankee from Olympus” was Ameri- 
ca’s only completely adult jurist and 
today the Holmesian philosophy is the 
spearhead of legal liberalism in Amer- 
ica. Yet this independent jurispru- 
dence of Holmes was developed while 
he wore judicial robes for half a cen- 
tury. In the Holmes-Pollack Letters, 
the Justice sings the praises of soft- 
collars; he probably was uncomfort- 
able and stuffy in his judicial robes. 
But the point of importance to note 
on the intellectual side is that he 
penned his opinions in his shirt sleeves 
far removed from the “robe-ism” that 
Judge Frank fears. “The Cult of the 
Robe” has ballooned a minor matter 
of dress into the inflated theory that 
judicial garb curbs and cabins the 
inner spirit of a great judge. Para- 
phrasing familiar words, the judicial 
robe does not make the judge, nor 
unmake him, 


Robes and ‘Uniformity 
of Decision”’ 


Concerning Judge Frank’s summing 
up of the subjective aspects of robe- 
wearing, Dean Kennedy said, with 
quotations again from Judge Frank’s 
text: 


A dissent must be registered against 
Judge Frank’s very broad peroration, 
bidding a long farewell to forensic 
frocks and robing rooms: “Unfrock the 
judge, have him dress like ordinary 
men, become in appearance like his 
fellows, and he may well be more in- 
clined to talk and write more compre- 
hensively. Plain dress may encourage 
plain speaking.” This sentence, typi- 
cal of the undertone and argument of 
Judge Frank’s entire paper, is exceed- 
ingly difficult to follow when we re- 
flect upon the course of current judi- 
cial decisions in the Supreme Court 
of the United States, a Court substan- 
tially reformed in recent years with 
the advent of eight new Justices. These 
Justices will wear judicial robes at 
every session save only for the day 
mentioned by Judge Frank, when 
Mr. Justice Black absentmindedly ap- 
peared on the bench minus his robe. 
Although burdened and weighted by 
their robes which allegedly prevent 
freedom of judicial action and indi- 
vidualism of decisions by the judici- 





3. Pound, The Interpretations of Legal 


History (1923) 1. 
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ary, the United States Supreme Court, 
robed though they are, have produced 
a greater number ol divided Opinions 
than any other Supreme Court in the 
same short span of years. In the 1943 
term over 175 dissenting votes were 
recorded and over 50°, of the cases 
decided with full opinions disclosed 
a divided Court. ‘The tendency of the 
Supreme Court to multiply the num 
ber of opinions, both in concurrence 
and in dissent, has grown appreciably 
in the last Lew years.4 

Certain it is that the argument 
against the robe as a barrier to judi- 
cial independence at least stops at the 
door of the robing room of our highest 
judicial tribunal. “The robe,” says 
Judge Frank, ‘gives the impression of 
uniformity in the decisions of the 
priestly uribe.” If there is one quality 
that the robed Supreme Court in 
Washington does not possess—it is un! 
formity or “the impression of uni 


formity. 


‘Objective’ Effects 
on Litigants 


\s to the claimed effects of robe clad 
judges on litigants, witnesses, young 


lawyers, Dean Kennedy re plied: 


So much for the subjective aspects 
of the robe. Judge Frank makes a 
strong argument against the objective 
effects of “robe-ism”™’ because of its sin 
ister, undemocratic, tearsome const 
quences to all persons who come in 
contact with our courts. The learned 
Judg¢ contends that the robe tends to 


frighten the litigants, causes honest 


witnesses to give the impression that 
they are not telling the truth, upsets 
young lawyers and makes a fetish of 
formalism, True, an ordinary witness 
is not quite “at home” in the court 
room; and it is suspected that he would 
not be at perfect ease even if the ju 
dicial robe is discarded. It is not the 
robe that frightens him; it is because 
he is called upon to speak in public 
with the critical eyes of a hostile atto1 
ney ready to confuse him by cross 
examination. Moreover, a judge who is 
kindly at heart does not become a ty 
rant through the wearing of his mantle 
of authority. An overbearing jurist 
does not shed a deeply imbedded arro 
gance through the simple expedient of 
removing the judicial gown. 

More astounding to the conserva 
tive is Judge Frank’s assertion that the 
honest witness gives the impression of 
not telling the whole truth by reason 
of the emotions produced by the garb 
of the judge on the bench. This is 
hardly the place to analyze the causes 
of perjury, real or imagined, but it is 
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not very convincing to assert that the 
flowing folds of the judge’s attire con 
tribute greatly to a witness's tendency 
to depart from the truth. It might be 
suggested that this badge of authority 
would act as a deterrent. But most de 
batable of all is the Judge’s contention 
that the robe has somewhat the same 
effect upon the young lawyer who is 
scared by the frocked judge. Robe o1 
no robe, a young lawyer -in his cal 
low years of practice is not at ease in 
the court room. His skill and confi 
dence come slowly with the years; they 
cannot be accelerated through the dis 
robing process argued for by Judge 
Frank. May I note an example ol this 
attitude among young lawyers in the 
making? The Fordham University 
School of Law operates a_ Practice 
Court which allows the law students to 
try cases after the manner and style of 
their lawyer-brothers. These cases are 
frequently presided over by graduate 
judges from the federal and state 
courts, These judges in the past have 
appeared without robes, not becauss 
we favored the robeless viewpoint, but 
in order to lighten the impedimenta of 
our guest-judges. While these judges 
are objectively sympathetic and help 
ful and without robes, our youngsters 
at first suffer courtroom jitters in the 
presence of a real judge. Isn't it possi 
ble that a realistic evaluation of the 
inherent authority of the judiciary 
rather than mental disturbances ove 
the presence of a robe accounts for the 
attitude of litigant, witness or lawyen 
in the surroundings of a real court 
room? | have noticed that this initial 
fear of our law students wears away 
during the progress of the trial not be 
cause of the “no-robe” technique acci 
dentally followed in our Practice Court 
but because the young lawyer in the 
making gains confidence and poise on 
his feet. 


Criticism of 
Emphasizing Form 


Judge Frank summed up his argu- 


ment as follows: 


The robe of the judge is an antique 
earment, awkward, impractical, and, 
to the dispassionate eye, of no esthetic 
value, It is of a piece with the “Hear 
ve! Hear ye!” that opens court ses 
sions, along with the quaint medieval 
Latin and the obsolete Norman French 
often incorporated in judicial opin 
Lions. 


lo this Dean Kennedy made rejoin 
cle - 


One last point of the dissent re 
mains to be mentioned: A temperate 


plea for the retention of the robe, its 
symbolism and its importance as a bit 
of traditional formalism that does no 
harm, as we have attempted to prove 
above, but on the other hand does 
real good. Judge Frank concedes free 
ly that there is reason, purpose and 
benefit in the soldiers’ and sailors’ dis 
tinctive garb. Form plays an important 
part in the efficiency of the Army and 
Navy. So it is in the law. I accept the 
criticism of Judge Frank that form may 
submerge substance and so develop 
into a very substantial evil. 

We probably could abandon the 
double-talk of the court officer an- 
nouncing the opening of the court. It 
must be conceded that law would not 
end if the gownless judge entered the 
courtroom without any opening cry o1 
without the lawyers, witnesses or spec 
tators arising in respect to the judge. 
Judge Julian Mack, mentioned by 
Judge Frank, frequently discarded his 
robe when presiding at a trial. He also 
held trials in his chambers seated on a 
level with the witnesses and the law 
yers. These are democratic leanings 
which merit approval provided that it 
is remembered that Judge Mack was a 
great judge and that his greatness con- 
sisted of something more durable than 
taking off his gown, or even his coat, 
in the heat of a summer judicial ses 
sion. Judge frank has convincingly 
satisfied the opposition that there are 
doubtless physical objections to the 
wearing of gowns or wigs particularly 
in the summer months. It is interesting 
to note that The Law Quarterly Re- 
view, staid English law periodical, 
states that the English judges have no 
scruples about removing their wigs on 
very hot days.5 A more terrifying argu 
ment against the physical effects of 
such headpiece was written down in 
1664 by Pepys when he said: “Thence 
to Westminster to my barber's to have 
my Periwigg he lately made me 
cleansed of its nits, which vexed me 
cruelly that he should put such a thing 
into my hands”.6 Our objection to the 
elimination of the change in forensic 
fashions is solely based upon Judge 
Frank’s contention that they effect the 
intellectual activities of the judiciary. 


‘‘Red-Shirted Justice”’ 
In closing his reply, Dean Kennedy 
adopted and re-told the following 
incident: 


1. Kennedy, “Portrait' of the New Su 
preme Court I” (1944 13 Fordham Law 
Review 1-16; Kennedy, “Portrait of the New 
Supreme Court IL” (1945) , 14 Fordham Lau 
Review 8-36. 

5. (1945) 61 Law Quarterly Review 32-33. 
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6. Ibid at page 33. 
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Chief Judge John T. Loughran, re 
cently elevated to the highest judicial 
office in New York State, tells amus- 
ingly about one of his first cases before 
a Justice of the Peace in his home 
town of Kingston, New York.’ The 
Justice was a cobbler and held court in 
his cobbler shop. Without robe, with- 
out coat and in red flannel undershirt, 
he dispensed rural justice. The pat 
ticular trial in which Judge Loughran 
was interested, involved the charge ol 
larceny of house shutters which re- 
sulted finally in a victory for his client. 

Both Mr. Loughran and his oppo 
nent had been interested in the J.P.’s 
intentness in keeping, as they thought, 
a precise record of the proceedings. 
During the trial it was noted that he 
was making constant notations upon a 
sheet of paper before him. It appeared 
that he was periodically making dots 
on one side of the sheet or the other. 
Che young counsel naturally assumed 
that these notations recorded incisive 
points of fact or law developed during 
the trial. At the end of the case they 
ventured to ask the shirt-sleeved Jus 
tice to interpret his crude recordations. 
They were indeed disappointed to 
learn that their forensic skill had not 
greatly occupied the thoughts of the 
cobbler-jurist. It developed that while 
they were immersed in the examina 
tion and cross examination of the wit 
ness and their spirited summation, the 
Justice of the Peace was engaged in 
counting the automobiles that passed 
his window, He marked on the left 
side of the sheet the autos going south. 
Those on the right side indicated autos 
passing his window in the opposite 
direction. The Justice of the Peace 
announced to the young barristers with 


some pride that on a busy Decoration 
Dav he had counted 1200 cars. 

The moral of the cobbler-Justice of 
the Peace is sufficiently clear and re- 
quires no labored development. Cob 
bler shops and red flannel shirts are 
typically American but we would hard 
ly argue for the extension of this form 
of administering justice in compli 
cated cases. As a matter of fact the 
jurisdiction of the non-lawyer justice 
is disappearing for reasons many and 
diverse. Contrariwise the presence of 
a robed justice in a well appointed 
courtroom does not itself insure the 
correct decision or true administration 
of justice. Thus far we go along with 
the argument of Judge Frank. Even so, 
a black robe rather than a red shirt, 
has its advantages in symbolizing the 
dignity and the majesty of the law and 
the conscience of the state speaking 
through its judiciary. 


In Summation for 
Retention 


Concluding his carnest argument 
that the wearing of robes should not 
be abolished, Dean Kennedy made 
his “farewell” plea: 


Phe learned Judge has not demon 
strated that the abolition of the judi 
cial robe would better the judicial 
process in any substantial degree. On 
the other hand, there is warrant for 
the belief that 
and the continuity of our institutions 


\merican traditions 


are inspired and perpetuated by repre 
sentative symbols. Our flag, which 
Thorstein Veblen once summed up as 
a piece of woolen bunting, has assumed 


“The Cult of the Robe” 





a new and glorious texture during the 


war years. The uniforms of our Armed 
Forces also spell out untold sacrifice 
and suffering in our behalf. Symbol 
ism has been partially in eclipse, it is 
true, in recent years. As late as 1957, 
Thurman Arnold in his Folklore of 
Capitalism dismissed the symbol of 
“cruel German” as a mere bogey man 
invented to frighten American adults.’ 
Lacking good reasons for its re 
moval and finding adequate reasons 
for its long tradition in the law, we 
enter this wholly inadequate plea fon 
the continuance of the “Cult of the 
Robe”, 
Late in July, a trial judge of the Su 
preme Court of one of the Provinces 
of Canada sat in his chambers, chat 
ting with the Chief Justice of his 
Court. The day was hot and humid. 
The time came for him to go on the 
bench in his nearby courtroom, to 
hear a brief uncontested application. 
“I don’t think I'll put my robe on- 
it’s too hot,” he said. The Chief Jus- 
tice replied: “Oh, yes; you will; we 
cannot let our standards down, in 
these times.” The trial judge put on 
his robe and went into the court- 


room. 


] [his story is delightfully told by Chief 
Judge Loughran’s former law partner, Sur 
rogate James A. Delehanty of New York 
County in his tribute to Judge Loughran, 
John T. Loughran—The Lawyer” (1935), 
1 Fordham Law Review 170. 

8 Arnold, The Folklore of Capitalism 
1937) 30. 


Passage of the Fullbright Bill 


A step of great long-range signifi 
cance and one of interest to all law- 
yers was the signing by President 
Truman on August 1, of the Full- 
bright Bill, which authorizes the 
State Department to use some ol the 
proceeds from surplus property sales 


abroad for exchanges of students and 


other educational activities. The bill 
is designed to utilize foreign credits 
in many countries in lieu of Ameri 
can dollars for American surplus 
property. If funds are negotiated to 
the limit of the bill’s potential, and 
if facilities abroad deve:op capable 
of handling the students, it is possi- 


ble that 100,000 or more American 
students would be sent abroad undet 
this bill in the next two or three 
decades. It is hoped that the grants 
will be made by the appointed Schol 
arship Board in the spring of 1947 
for the school year beginning in the 


autumn of 1947. 
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Ed;tonials 


An Issue for the Mast-Head 


In connection with the sketch of the life of David T. 
Watson, a great American lawyer at the turn of the 
century, there may well be recalled his words of warning 
in 1904: 

Our people believe in, and justly believe in, the ability 
and integrity of our courts. . . It is the great bulwark of the 
safety and growth of our people. If evil days come, in which 
our courts shall be evaded, instead of sought for, if the 
people come to believe that its administration is not free 
from corrupt influences—then beware, for the dykes will be 
cut and the overwhelming tides will come in. 1 would do 
all things to avoid this. 

An affirmative and active respect for the courts 
and the maintenance of their powers and jurisdictions 
did not seem to him to be sufficient to fulfill the duty of 
American lawyers. Misconduct and abuses in judicial 
office should be rebuked and punished. He said: 

Is not our duty plain? Should not each of us do his 
utmost to keep the courts pure and the administration of 
justice undefiled? If . . . any judge is false to the duties of 
his office as sternly rebuke and seek his punishment. That 
is necessary for the conservation of the bench. 

Watson pointed out that the great jurists of the past 
had made “the English-speaking judge a synonym for 
calm, impartial, honest judgment.” As to the constitu- 
tional rights of individuals in respect of their lives, 
liberty, and property, he said that “the weakness of mere 
paper, pen and ink to themselves carry out and make 
effectual the written declaration becomes apparent. The 
power and duty to protect human rights against govern- 
ment had to be lodged somewhere, and the founders of 
our republican form of government “chose to lodge them 
in the judiciary.” He saw grave dangers in the disposi- 
tion of the highest courts to abdicate that function and 
to leave the legislative branch as the sole judge of what 
laws it can pass, even when they are in derogation of 
rights vouchsafed by sacred constitutional guaranties. 
To make the law-making power the sole arbiter was seen 
by him to render vain “the efforts of man by a mere 
written Constitution to protect himself in the exercise 
or possession of his liberty or property or pursuit of 
happiness.” The rise of administrative absolutism was 
not foreseen by Watson, but it is even more insidious 
and dangerous. 

So from David T. Watson’s great address before the 
Sharswood Club in Philadelphia in 1904, we derive 
three facets of the ageless issues as to our courts: 

Respect for an impartial and fearless judiciary as the 
bulwark of free institutions and republican government, 
which means judges who are free from bias, who keep out 
of extraneous controversies and intrigue, hold themselves 
aloof from collaboration with the Executive, and have no 
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disposition to use the powers of their Court to further 
particular policies or give advantage to special interests. 

Stern rebuke and punishment for misbehavior in judicial] 
office. 


Restoration of the powers and duties of the courts to 
protect the constitutional rights of persons and property 
against invasion by the Executive or by the Congress or 
by both. 

To these three principles, constituting one great is 
sue, the American Bar Association is committed. 


Welcome to the General Assembly 
The people of the United States will welcome most 
heartily this month the distinguished members of the 
General Assembly of The United Nations. That rep- 
resentative body will come together for its first meeting 
on American soil, at its building on the Flushing Mead- 
ows in New York City, on September 23, unless the 
Conference of Foreign Ministers in Paris is prolonged so 
as to require a further postponement of the opening 
session here. 

The accredited spokesmen of the Governments and 
peoples of the fifty-one Nations will meet with many 
evidences of the cordiality of the American welcome, the 
warm good will of our people, the earnest hopes and 
prayers for the success of their fateful deliberations. We 
join in the heartfelt greeting to all members of the Gen- 
eral Assembly and of their staffs. 

As in the legislatures of all lands where the traditions 
of free government are maintained, very many of the 
delegates and their advisors will be members of the 
profession of the law. To Paul-Henri Spaak, the elo- 
quent Belgian lawyer who is the President of the As- 
sembly, and to each of his colleagues in the ministry of 
law and justice, we express an especial welcome to 
American soil. With their brethren of other lands, the 
lawyers of this country have rallied to the support of 
The United Nations; they will be happy if they have 
the opportunity to meet and greet those who work in 
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the same great cause. The lawyers have an especial re- 
sponsibility and duty to see that what is ventured is 
kept within the bounds of practicable accomplishment 
and that no overreachings or compromises are sanc- 
ioned which would do violence to the institutions of 
freedom under any legal system. 

Americans have long looked forward hopefully to 
his coming of the General Assembly. Many have wished 
that is could have been convened months ago. They 
lave been expectant that in the deliberations of The 
United Nations, as in the San Francisco Conference, the 
collective judgment of the delegates of all of the Nations 
will speak with a stronger, clearer voice for peace and 
law, than any lesser group could do, no matter how 
powerful some of its members were in waging war. Be- 
latedly it is being recognized that, as Secretary-General 
Lie has said, ‘““The United Nations is no stronger than 
the collective will of the Nations that support it,” that 
only the mobilized moral judgment of the peoples can 
bring peace to a world “in the midst of a giant post-war 
upheaval,” and that the public opinion of every country 
must be informed and aroused to do its part. 

To the men and women of the General Assembly, we 
vive assurance that Americans have not despaired as to 
Che United Nations. Our habits of independent think- 
ing and our access to ample means of information have 
given some awareness of the obstacles and some uneasi- 
ness that the dangers may not be pondered and faced in 
time. Most Americans would probably confess to a sense 
of bewilderment and frustration that the international 
problems are, to us as perhaps to others, so new, so 
complicated and so baffling—the failure to agree, the 
intricacies of the veto power, the clashes as to the con- 
trol of atomic energy, the World Bank and the loans, 
the kaleidescopic shifts of tensions and crises from the 
Security Council to the Foreign Ministers and back 
again—most of all, the failure of men of good will to 
come to agreement and make headway. 

Granting that the “One World” must be kept four- 
square with justice and fair play and the enlightened 
judgment of the rank and file of informed peoples, 
\mericans have not accepted the idea that acceptable 
solutions cannot be found where only national interests 
and the control of territories are involved. Lawyers who 
take part in the processes of free governments learned 
long ago the arts of accommodation and adjustment by 
which the common ground for agreements is found. 

To all who come in the name and cause of The 
United Nations, the Association extends the hearty 
greetings of American lawyers. The hopes and prayers 
of our people will go out in support of those who meet 
in the General Assembly. 


The Law Center 


{fhe burdens which contemporary civilization must 
place on law, as its sole hope for survival, are staggering 
in their immensity. 


LaULOrIals 


The body of the law itself is vast and complex al- 
most beyond endurance. Yet if it is to be vital in con- 
tent, efficient in operation, and accurate in aim, it must 
borrow truths from the political, social, and economic 
sciences, from philosophy, and achieve a genuine degree 
of synthesis with them. 

The fund of available knowledge is greater than 
any one man can master and far more than any educa- 
tional insti:ution can teach. 

Elsewhere in this issue, Dean Vanderbilt of the New 
York University School of Law, and a former President 
of the American Bar Association, earnestly and with a 
vision germinated by his unusually wide experience, 
proposes the Law Center as a constructive solution of 
the problem. 

A Law Center must be conducted by, and be an 
integral part of, a law school. It should be properly 
housed and equipped; it requires generous financial 
support. It should be undertaken in the grand manner 
—in the spirit of Mr. Justice Holmes’ declaration: 

The business of a law school is not sufficiently de- 
scribed when you merely say that it is to teach law, or to 
make lawyers. It is to teach law in the grand manner and 
to make great lawyers. 

Ours is a great country, and we shall need many Law 
Centers and diverse experimenting in their de- 
velopment. 

The new Medical Centers constitute the answer our 
sister profession is giving to this problem—closely anal- 
ogous to our own—of quickly pooling all knowledge 
that can help to cure disease and banish pain. Radio- 
activity, released by atomic energy, may prove more 
mighty than dread cancer. Penicillin, derived from a 
lowly fungus, opens a whole new approach to nature’s 
secrets. If science had placed in General Goethals’ 
hands airplanes with DDT to spray on mosquito-in- 
fected swamps, he could have built the Panama Canal 
in record time and with much less loss of life. 

In the educational world there are stirrings; there 
are many signs and portents. Some law schools have 
announced their plans; others are still in the process of 
formulation. Dean Smith of Columbia Law School, for 
example, also proposes a Law Center, if it can be 
financed, and makes this further suggestion; that it con- 
tain and operate a law office for persons of moderate 
means. 

Our goal is to make the law a more perfect instru- 
ment for meeting the imperative needs of a war- 
shocked society in a new world. “This goal”—to repeat 
the prophetic words of Professor Redlich—“can be 
reached only through long and fruitful labor on the 
part of all elements of American legal life, the judges, 
the attorneys, the university law schools, and the legal 
scholars of this country . . . a goal that is placed very 
high, and that can therefore only with difficulty be at- 
tained, but that is none the less completely attainable.” 

The lawyers of the country are girding for battle, 
and forming ranks. They look to our law schools for 
leadership. 
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To Amend the Association’ Constitution 


Members of the American Bar Association present at 
the Annual Meeting in Atlantic City on October 28 
November | will have the opportunity of voting on 
several amendments of the Constitution and By-laws 
of the Association. The Assembly and the House ol 
Delegates will vote separately on them. 

[The text of each of these proposed amendments 
is given elsewhere in this issue, which contains the 
formal notice of their filing. 

Phe present Constitution and By-laws of the Associa 
tion were adopted in 1936. On the whole, they are 
deemed to have worked very well. They have not been 
changed fundamentally during the ten years. 

Some of the amendments are merely formal in chai 
acter, to clarify or confirm practices which have been 
developed. Others are changes recommended, in. the 
light ol experience, to improve the Association’s struc 
ture and adapt it to the larger membership and broad 
ened work. It will be for the members present in the 
\ssembly and for the House of Delegates to decick 
whether all or any of them will be adopted. 

The amendments have been carefully drafted by the 
House Committee on Rules and Calendar, which has 
filed them to enable action on them. They were e» 
plained to the House on July 1 (32 A.B. Act, 161), but no 
vote thereon at that time was asked for. Members of the 
Association who do not expect to be prese nt in Atlantic 
City should make known to their representatives in the 
House of Delegates their views on the submitted 


amendments. 


The Letter and the Spirit 


Phe American Bar Association and its JOURNAL strongly 
urged the Congress to enact the Hobbs-Wagner bill to 
increase the pay of Federal judges to the extent of $5,000 
a year. This meritorious measure was advocated in the 
interests of fair play for judicial officers who had been 
given no increase in pay for more than a score of years. 


the 


Our advecacy was coupled with an expectation o 
observance of the letter and the spirit of the constitu 
tional limitation on appointments to judicial office, 
which is that 
No Senator or Representative shall, during the time fon 
which he was elected, be appointed to any civil office undet 
the authority of the United States, which shall have been 
created, or the emoluments whereof shall have been in 
creased during such time. 

Knowing that they were scheduled for appointment 
as Federal judges, Representatives Luther A. Johnson 
of Texas and John W. Murphy of Pennsylvania resigned 
as members of the Congress just before the House voted 
on the $5,000 increase in the pay of judges. Presumably 


they were advised that the voluntary resignation of a 
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member of the Congress before the end of the term for 


which he was elected terminates “the time for which 
he was elected”, so that they will be eligible to be ap 
pointed as judges and to receive the $5,000 a year in 
crease which passed the Senate and was pending in the 
House, before their resignations. ‘The constitutional] 
questions of their ineligibility for the appointment o1 
for the increase seem not likely to be raised. 

The question whether the spirit, if not the letter, ol 
the constitutional provision will be violated by men who 
have taken oath to obey the Constitution remains. We do 
not state it in a spirit of personal criticism of the action 
of the two Representatives in leaving their constituen 
cies without representation while vital legislation was 
pending. We do not intend, however, that such a matter 
affecting public opinion as to our courts shall go by 
without report or comment on the part of this journal 
of the organized Bar. 

In fairness we have to say that the incident reflects 
mostly a point of view which lately has become usual 
and general. It began when the powers and processes of 
government were used to force repeated wage increases 
for favored labor groups, where collective bargaining 
had produced no such increases. With the American 
economy thus dislocated through action according to 
forms of law, the tendency became rampant when pro 
ducers, farmers, wholesalers, retailers, countered by in 
sisting on large increases in the prices of their products: 
“we might as well get ours, too”, has come to be a slogan 
often heard. When they are on the bench, the new 
judges and their families will be beset with the same 
high costs of living and high taxes as have caused such 
hardships to their senior colleagues, as well as to lawyers 
and other citizens outside the favored groups. ‘That 
they have taken steps designed to get around the con- 
stitutional provision and preserve their eligibility for 
appointment and for the increased salaries will not be 
regarded as out of line with a manifest spirit of the times. 


A Notable Record in the Congress 


The year 1946 will be long remembered, in the annals 
of the Association, because of the unprecedented extent 
of the outstanding accomplishments through the enact- 
ment of legislative measures drafted under Association 
auspices or long advocated by the Association. In this 
respect no other Congress has done as much as did the 
79th Congress, which in August ended its regula 
sessions. 

First of all was the unanimous passage of the 
McCarran-Sumners Administrative Procedure Act (S. 7 
as revised; H. R. 1203), for which the Association has 
been contending for ten years. 

Next was the Hobbs-Wagner bill (S. 920; H. R. 


2181), strongly supported by the Association, to increase 
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vhich had been stationary since 1926. 


Finally and climactically, in the closing hours of the 


Senate sessions, came the inspiriting victory, by a vote 
| sixty to two, in the Association's long fight to obtain 
\merican acceptance of the compulsory jurisdiction of 
he World Court in the enumerated categories of 
nternational legal disputes—which John G. Buchanan 
4! Pennsylvania ranked as one of the three epoch-mark- 
ng efforts and services by the legal profession (32 
\.B.A.J. 446-450) to the cause of justice, law, order and 
veace, as substitutes for the rule of force and arbi 
rary power. 

In various other matters during the two years, 
notably as to ‘The Charter of The United Nations and 
the annexed statute of the World Court, and the enact 
nent of The United Nations Participation Act, the 
onsidered views of the Association were taken into 
iccount and given weight, but in 1946 these three enact 
nents of the recent session are outstanding. 

The 79th Congress began its sessions when America 
ind its Allies were engaged in a desparate war fon 
survival. Against obstacles of unprecedented complexity 
ind difficulty, this Congress has had to cope with many 
4 the momentous problems of the transition to peace. 
Partisans and historians are writing their differing 
appraisals of its successes and failures. American law 
vers will deem it appropriate to record here that this 
Congress found the time to act favorably on the most im 
portant of the Association's pending recommendations 

To the members of the Senate and House who ad 
vocated and voted for these measures, to the members 
4 the Committees in the respective Houses who re- 
ceived favorably the Association’s recommendations and 
labored to perfect them and supported strongly in the 
Committee reports, to The Attorney General of the 
United States who supported cordially the two proposals 
inder his jurisdiction and the State Department which 
vave final and decisive approval to the third, and to The 
President of the United States, who made these measures 
law by his signature, we express and record the thanks 
ind appreciation of American lawyers, irrespective of 
party. ‘There was no partisan division on any of the 
three bills, and practically no division at all. 

Within the ranks of the Association and the pro 
fession, it must be recognized that as the merit ol 
the measures had not been decisive hitherto, much 
credit for the accomplishments in 1946 should be given 
to the leadership of President Willis Smith and_ the 
esteem in which he is held by members of the Congress 
and the Executive Departments, to the competence and 
thoroughness of the Association’s advocacy of the bills 
through its Committee chairmen and other spokesmen, 
and to the high repute in which the House of Delegates 
is increasingly held as a public-minded and truly rep 
resentative senate of the legal profession and as a trust- 


worthy cross-section of enlightened public opinion 


throughout the United States. 


to the extent of $5,000 the salaries of all Federal judges, 


Editorials 





In acclaiming the good work which all these men 


have done, at great sacrifice of their leisure, their recrea 
tions, and even their time for clients, in order to make 
possible this halcyon year of legislative fruitions, it 
will not be overlooked that our leaders in 1946 have 
builded on, and have carried to success, the like labors 
of scores of devoted servants of the Association, whose 
enduring contributions are unrecounted, but should 
not be forgotten, in this hour of satisfaction with what 


has come to pis. 


The Victory for Peace Through Law 


There is abundant reason for abiding satisfaction that 
the Association’s years of efforts in behalf of the World 
Court and American adherence to its jurisdiction came 
climactically to success on August 3, when the Senate 
voted, 60 to 2, to authorize the filing of a Declaration 
of this country’s acceptance of the jurisdiction of the 
International Court of Justice as obligatory upon it in 
the enumerated classes of its legal disputes with other 
Nations which have filed like Declarations, under 
\rticle 36 of the Statute of the Court. 

The Resolution of Senator Morse (S. 196 as amend 
ed), so decisively passed by the Senate following the 
unanimous report of its Committee on Foreign Rela- 
tions, fulfills the reiterated recommendations of the 
\merican Bar Association, upon the report of its Com 
mittee. The last vote taken by the House of Delegates 
was on July 2 and was unanimous (32 A.B.A.J. 485). 
The hearings urged by the Association followed on 
July 11 and 12, at which spokesmen for the Association 
made earnest pleas for immediate action. The unan- 
imous report by the Senate Committee followed on 
July 24, and the Senate gave precedence to the Resolu 
tion and adopted it during the last few hours before the 
79th Congress adjourned. 

\n account of the hearings and of the Senate debate 
and action is elsewhere in this issue. ‘The general ac- 
claim of the Senate’s action in taking the final step to 
end America’s long aloofness from the World Court 
should be tempered, among lawyers who have followed 
the subject closely, with their appraisal of the two 
amendments made by the Senate. ‘The significance of 
me of them should be pondered. 

The text ol the multi sponsored Resolution prepared 
by Senator Morse and unanimously recommended by 
the Senate sub-committee, was given in 32 A.B.A.]. 27, 
and can be compared with the text of the Resolution 
as it was adopted by the Senate. The amendment 
olfered by Senator Vandenberg, to take account of a 
suggestion received from John Foster Dulles, opened 
no serious question. Conceivably the United States 
might have a legal dispute which involved several Na- 
tions as parties, conceivably one or more of them might 
not heave filed a like Declaration, although the prob- 
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ability of that will rapidly lessen, now that the United 
States has aligned itself on the side of the Court as the 
means for the peaceful settlement of legal disputes 
which lead to friction and might lead to war. 

In any event there could be no valid objection, and 
there might be some advantages, in making the Res- 
olution provide clearly that the United States should 
not be bound to submit a dispute to the Court unless 
all of the parties to the dispute had bound themselves 
to accept the Court’s jurisdiction and determination. 

Senator Connally’s amendment, as to disputes in- 
volving “domestic” matters within the United States, 
presented a more serious question. Article 2, sub- 
division 7, of the Charter provides that “Nothing con- 
tained in the present Charter shall authorize The 
United Nations to intervene in matters which are es- 
sentially within the domestic jurisdiction of any state 
or shall require the members to submit such matters 
to settlement under the present Charter ... .” Article 
36, sub-division 6, of the Statute of the Court, provides 
that: “In the event of a dispute as to whether the Court 
has jurisdiction, the matter shall be settled by the de- 
cision of the Court.” The United States agreed, by 
ratifying the Charter and the annexed Statute, to be 
bound by their provisions. The Connally amendment 
undertakes to subject the filed Declaration to a specific 
reservation or condition that if a dispute arises to which 
the United States is a party, this country will itself de- 
termine whether it involves a matter “essentially within 
the domestic jurisdiction” of the United States and so 
not required to be submitted for settlement by the 
Court, in view of the express provisions of the Charter. 

Chairman Elbert Thomas of the Senate’s sub-com- 
mittee strongly opposed this amendment, as did Senator 
Morse. The latter said, however, that he would prefer 
to have his Resolution passed in August with the 
amendment, rather than to have action deferred until 
January, when the amendment might be defeated 
through fuller debate. The vote in the Senate was de- 
cisively for the amendment; the majority made it 
clear that it proposes to reserve and preserve for the 
United States full freedom of decision and action as to 
submitting to The United Nations, even to the Court, 
matters which are “essentially within the domestic 
jurisdiction” of this country. 

We do not here express criticism or regret as to the 
amendment, but we state its implications and the pos- 
sible complications from it. The House of Delegates 
has taken no action which is contrary to the Morse 
Resolution as passed by the Senate, with the Connally 
amendment in it. The amendment is, we think, in 
fact consistent with the 1944 vote of the House in op- 
position to any manner of “super-state” (30 A.B.A.J. 
652). In December of 1945, the House was not prepared 
to debate and act on a Committee proposal which 
would have raised the fundamental question as to 
“sovereignty” (32 A.B.A.J. 200), and it was not pressed. 
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Nevertheless, the questions remain, and will some 
day have to be faced: What matters are ‘essentially 
within the domestic jurisdiction of the United States?” 
Senator Connally’s speech in the Senate raised some 
large questions. With the American Declaration carry- 
ing in the Connally amendment, will it prevail against 
the Statute? Can a question of the Court’s jurisdiction 
be said to have arisen, as a dispute involving the United 
States, if the latter has conditioned its Declaration 
upon its own determination as to whether or not an 
essentially “domestic” question is involved? To what 
extent does the Senate’s vote on the amendment indi- 
cate that the United States still wants and insists on a 
“veto power” as to matters which involve it, in The 
United Nations, even the great Court? 

We agree heartily with Senator Morse that the im- 
mediate passage of the Resolution was highly vital, 
that whatever questions the amendment may create can 
and will be ironed out in due time and are not fatal o1 
insuperable, and that the Senate’s action is a vast step 
forward in the eternal struggle for peace, justice and 
law among the Nations. Nothing in the history of the 
World Court or in its present personnel suggests that 
the tribunal would overrule any sincere and well 
grounded plea that the subject-matter of a dispute came 
“essentially within the domestic jurisdiction” of any 
country. 

So we hail the Senate’s action as another mile-stone, 
and an outstanding one, on the long road. The great 
objective of American adherence to the Court and 
acceptance of its compulsory jurisdiction has been 
accomplished only after nearly twenty-five years of effort 
by the organized Bar, during which there have been 
many discouragements and set-backs. Many great lead- 
ers of the American Bar, who were greatest when they 
labored in this cause, gave to it their best efforts—Elihu 
Root, Charles Evans Hughes, William Howard Taft, 
John W. Davis, Frank B. Kellogg, Newton D. Baker, 
John Bassett Moore, Cordell Hull, Henry L. Stimson, 
Manley O. Hudson, Orie L. Phillips, Frederic R. Cou- 
dert—truly a galaxy of the illustrious, with this list by 
no means complete. Their services are gratefully re- 
membered by their colleagues in the American Bar, 
in this hour of victory for the cause to which they gave 
so much. 


Members and Readers 


We who plan and do the work which brings the 
JouRNAL to the desk of each member of the Association 
each month do not know what our readers think of the 
contents of their publication or what they would pre- 
ponderantly wish its contents and policies to be. Thus 
far we have had to be guided largely by our own 
impressions, aided by the letters which we receive and 
by what is said to us orally—neither of which may be 
completely representative of the views of a majority. 
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In the nature of things, among more than 36,000 
nembers there are very different and diversified tastes 
n reading, views as to policies, and opinions as to what 
the contents of the JoURNAL should be. Rarely is any 
irticle or department such as to arouse and hold the 
interest of all of our members. We have to try to 
»btain and publish articles and features which appeal 
o a variety of interests and preferences. 

We are doing what we can to make the JOURNAL an 
ittractive and readable publication and an outspoken 
ffective advocate of the objects and policies oi th 
\ssociation, all in the interests of the profession and 
he public. To fulfill that purpose, we should be glad 
o have our contents be such as our readers would 
reponderantly wish and approve. 

Above all, we wish this publication to be effective 
as a champion of the American form of republican 
government under the Constitution, of law and the 
improved administration of impartial justice, of com- 
petent Courts kept free from the actuality or the 
appearance of partisanship and bias, of peace and jus- 
tice in the international sphere, and of liberty and 
opportunity and individual rights kept secure under 
the American system of private enterprise, as opposed 
to collectivism and arbitrary power under any name 
or in any form. 

We of course do not know whether our members 
realize that they have the chief part in bringing a 
magazine with such a program and purpose to the desks 
and into the homes of more than 36,000 men who are 
respected and have influence, in practically every com- 
munity in the United States; also, to many reading and 
reference libraries, law schools, newspaper and maga- 
zine editors, judges, universities and colleges, teachers, 
students and writers on public affairs—the components 

of a country-wide public opinion. If you wish more 
people to read and heed the contents of your JOURNAL, 
the way to bring that about is to obtain more members 
among lawyers and more subscribers among laymen. 
We have many readers, and some subscribers, who are 
not lawyers. 

We feel that, as compared with other national pub- 
lications, your JOURNAL is in a unique position to rende1 
an independent public service. It welcomes advertising 
which it deems to be suitable for its columns, but its 
existence is not dependent on advertisers or advertis- 
ing revenues, on newsstand sales, or on general subscrip- 
tions or circulation. The publication of the JOURNAL 
is made possible by the dues paid by the increasing 
number of Association members, who are in general 
accord with its objects and program. We are thus free 
to fight hard for that program and philosophy of free 
institutions; and if we steer the sound course, we are 
assured of readers and advocates in practically every 
community. 

Through the sending of a questionnaire to a cross- 
section of our membership throughout the United 
States—a number large enough to assure its representa- 


Editorials 





tive character but with the individuals chosen at 


random—we are about to make an effort to find out 
what our readers actually want their JOURNAL to con 
tain and publish. If you receive one of these question 
naires, we hope that you will take the time to fill it 
out completely and return it promptly. If you do not 
receive one, we hope that you will write to us, freely 
and frankly, your views, criticisms and suggestions, foi 
consideration in connection with the results of the 
questionnaire. 


Good Men for Good Pay 


Harold D. Smith, who was Director of the Federal 
Budget for seven years until he recently resigned, ren- 
dered a public service in calling attention to the neces 
sity that many salaries paid by the Government be 
increased substantially, in order to attract and hold men 
of ability and experience commensurate with their re- 
sponsibilities in conducting the world’s largest business 
—the Government of the United States. In leaving the 
Federal service in order to become Vice President of the 
International Bank for Reconstruction and Develop- 
ment, he enumerated the unprecedented number of 
recent resignations from “key” posts in administration, 
and wrote to The President: 

Had this opportunity not arisen it would only have 
been a short time until existing limitations on the salaries 
of public officials would have forced me out of the Federal 
Government. 

During the war, it was practicable to “draft”? men 
of large capacity and executive experience, to fill jobs 
essential to the war effort. Men who were unable to don 
uniforms were happy to go to Washington to help mo- 
bilize production and transportation for wartime needs. 
Usually they did so at considerable financial sacrifice 
and sometimes largely at their own expense. 

With the ending of the war, the efforts to persuade 
such men to come to Washington, or even to stay in 
posts there, have less of patriotic command. The com- 
plaint is common that men of the type who ought to be 
in the Government cannot afford to accept proffered 
appointments to administrative or legal positions. At- 
torney General Tom C. Clark has told of like difficulties 
in obtaining the consent of men whom he wished to 
recommend for appointment to the Federal bench. 

[he reasons why men of superior qualifications hold 
back from public office are various—the lack of adequate 
pay is only one of them. They do not like the ‘‘lime- 
light’ and the criticisms; they do not like the compro- 
mises with conscience, the need for getting along with 
the vain and the unfit; they do not wish to take part in 
administering policies which are repugnant to thei 
sense of reality and their deeply-rooted convictions. In 
many instances, however, they refuse because the pay 
is so low as to be unjust to them and their families, 
under the runaway costs of living. Acceptance is too 
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often limited to those who are not dependent on income 
currently taxable. 

This is not a wholesome state of affairs; it is not 
“good business”. It keeps out of the Federal service 
those who are experienced in efficient and economical 
administration. It excludes many men of character, 
independence, and honesty of purpose. To give a 
fifty per cent increase to all agency heads and then 
assistants, all department heads, “key” secretaries and 
administrators, and all Senators and Congressmen, 
would cost about one-one-thousandth of one per cent 
of the total Federal payroll. Substantial increases fon 
all of the great army of Federal employees would run 
into much more money but not to a large sum in com- 
parison with the total Federal outlay. Fewer employees 
and better pay would serve all purposes except the 
volume of political patronage. 

“The people must not only approve but demand 
the payment of salaries to administrators commensurate 
with their responsibilities,” says Mr. Smith. This would 
be in the public interest. But it is equally true that 
the appointing powers must select administrators whe 
have abilities, experience and courage commensurate 


with their salaries as well as their responsibilities. 


There is no gain through increasing the pay of 
Federal judges if the appointees will be chosen chiefly 
to reward partisan or factional subservience and if 
they will receive on the bench a compensation greater 
than they ever earned in their lives in the profession. 
There is no sense in increasing the salaries of admin- 
istrators if the posts will go to inexperienced men who 
will take public office because they cannot make a 
comfortable living in private life, or if the higher pay 
will continue to go to our “too brilliant brethren”, 
whom Attorney General Clark recently said should be 
taken to “the legal woodshed” (32 A.B.A.J. 453). 

The issue may best be understood by those who 
have the responsibility for salaries and for appoint- 
ments: We believe that the people will heartily approve 
and demand just and adequate salaries for Federal 
administrators, law officers, agency heads, and employees 
generally, as soon as they have reason to feel sure that 
the higher pay means the appointment of men of highe1 
ability, character, courage and experience, and will not 
go chiefly to the inept, the self-seeking, the inexperi- 
enced, and the servants of party politics or ideologies. 


The Si upreme Court Polhttics and Extraneous Controversies 


Charles C. Burlingham, beloved sen- — ecesson 
ior of the New York Bar, has recom- 
mended that “in the confusion of 
voices about the Supreme Court”, it 
may be well to “go back seventy 
years and read what Chief Justice 
Morrison R. 
nephew, John Turner Waite, in 1876, 
when he was asked to permit his 
name to be used as a candidate for 
the presidency.” 

Mr. Burlingham has sent a copy 
of the letter to the JOURNAL. Its ac 
curacy has been confirmed to him by 
Chief Justice Waite’s grandson and 
name-sake, of the Cincinnati Bar. 
This is the letter: 


ambitions. 


“Of course, I am always grateful to 
my friends for their efforts in my be- 
half. No one ever had those more 
faithful or more indulgent and more 
cause for gratitude than I. But do 
you think it quite right for one who 
occupies the first judicial position in 
the land to permit the use of his 
name for a mere political office? The 
Presidency, although high, is only 
political. In my judgment my pred- 


Cessors. 
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detracted from his name 
by permitting himself to think he 
wanted the Presidency. 
true or not, it was said that he per- 
mitted his ambitions in that direc- 
tion to influence his judicial opin- 
Waite wrote to his’ ions. I am not one of those who 


believe he did so consciously, but one 


keep himself above suspicion. ‘There 
can’t be a doubt that in these days 
of politico-judicial questions it is 
dangerous to have a judge who thinks 


beyond the judicial in his personal 


“The Court is now looked upon 
as the sheet anchor. 
Chief Justice is placed in the politi- 
cal whirlpool? The office has come 
down to me covered with honor. 
When I accepted it, my duty was not 
to make it a stepping-stone to some- 
thing else, but to preserve its purity 
and make my own name as honor- 
able, if possible, as that of my prede- 
My whole education and 
training has been in the line of its 
requirements. Time and persevering 


patience, added to my habits of 
work, may give me honor where | 
am. The other field is altogether un- 
tried. If I should fail there, it would 


Whether 


to a certain extent drag my office 
down with me. No man ought to ac- 
cept this place unless he takes a vow 


tc leave it as honorable as he found 


who occupies this position should it. There ought never to be any 


necessity for rebuilding from below. 
\ll additions should be from above. 

“Think of this, my friend. I ap- 
preciate all the kindness of my 
friends, but ought not the Constitu- 
tion to have provided that a Chief 
Justice should not be eligible to the 
Presidency? If such ought to have 
been the Constitution, can I with 
propriety permit my name to be used 


Will it be if its 


for the formation of political com- 
bination? If I do, can I remain at 
all times and in all cases an unbiased 
judge in the estimation of the peo- 
ple? If I am not, shall not I degrade 
my office? Put these things in your 
pipe and smoke them and then tell 
me if you think i ought to permit 
my name to be used.” 
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hn Bassett Moore was born at 
Smyrna, December 3, 
60. His father was a physician 
da 


Delaware, 
member of the Delaware 
legislature. Mr. Moore learned from 

m how to estimate men and events 

capacity which has stood him in 
good stead ever since. His mother 

is Martha Anne Ferguson. Her 

ntribution to the make-up of this 
rounded personality is 
shown in part by his fre- 
quent reference to her 
Greek dictionary, 
vhich she presented Mr. 
Moore on one of his early 

jirthdays. He cherishes 

hat memory to the present 
lay. Possibly to his impar- 
(ial attendance on the 
\fethodist and Presbyterian 
Churches he owes his great 
knowledge of the Bible. 
that formal 
icademic deg, ees are no in- 


with 


To show 


lication of education, the 
act may be noted that Mr. 
Moore never possessed one 
earned in course. 
ducated at Felton Semi- 
nary, where he received a 


He was 
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by Edwin Borchard 
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him to withdraw from the university 
before he had completed the course. 
The great influence in his life there 
appears to have been Professor 
Thomas R. 


Professor of Greek and who later 


Price, who was then 
went to Columbia as Professor of 
English. Of him Mr. Moore says: 
His was “at once a great course in 
Greek, Greek 


a great course in 


| In the month following the victory in the Associa- 
| tion’s long fight for American acceptance of the 
compulsory jurisdiction of the World Court, the 
thoughts of many American lawyers turn to John 
Bassett Moore, one of the most distinguished Amert- 
cans who served in that Court, the dean of our inter- 
teacher of law, veteran 
diplomat, prolific author of monumental works on 
international relationships. 
written by his authorized biographer and close asso- 
ciate for many years. At the age of eighty-five Judge 
Moore is in good health and intellectual vigor. With- 
out expressing opinion at all as to his mature views 
on which men deeply differ, the JOURNAL is pleased, 
in his “sunset years”, to publish this appreciation of 
his distinguished services to his profession and his 
country, and to law, justice and peace among 
Nations. His membership in the American Bar Asso- 
ciation dates from 1889. 


Our sketch of him 1s 





thorough classical educa- 
ion, with an appreciation of the arts 
ind foreign languages. His reading 
was exceedingly profitable, and his 
nemory aided him in acquiring in- 
formation. It might be added that 
in later years he was showered with 
legrees of LL.D. by many universi- 
ties, who vied with each other in 
honoring this distinguished _ per- 
sonality. His honors from abroad are 
veritably legion. 


From Delaware he went to the 
University of Virginia, where he 
seems to have associated with a nota- 
ble group of men. Ill health caused 


History, a great course in Compara- 
tive Etymology, and the only course 
in English I ever had.” 

Mr. Moore’s love for the English 
language was developed at an early 
age, but it was especially fostered 
by the learning of Mr. Price. That 
style which was admired by numer- 
ous Presidents from Cleveland to 
Wilson was developed in those early 
days. Mr. Moore records his per- 
manent indebtedness to Professor 
Price, who had joined the Con- 
federate army. 


Law Studies with 
Great Personalities 


In Delaware he studied law in the 
office of his preceptor, Edward Green 
Bradford.! Through him he met the 
leaders of the Delaware bar, for 
whom he entertained throughout his 
life a warm and high regard. He was 
an intimate of Senator George Gray, 
who long graced this coun- 
try’s public life. After he 


was admitted to the Bar on 
his 23rd birthday, he prac- 
tised law for a while in Del- 
aware, not without success. 

But in 1885 his scholar- 
ly instincts induced him to 
to strengthen his 
education by a study of 
the civil law. He thereupon 
applied to Mr. Bayard of 


desire 


Delaware, then Secretary of 
State, as to the best method 
of accomplishing this ob- 
jective. 
part-time position with the 
American Embassy or Con- 
sulate in Berlin, while 
studying civil law in the 
rest of his time at the uni- 
versity. 
dissuaded him from this course, and 
urged him to remain in the Depart- 
ment of State. Thus it may be said 
that sheer accident led him into in- 


He thought of a 





Mr. Bayard soon 


ternational law, whose principles he 
soon developed into a high state of 
proficiency. 

Mr. Eaton, of the then recently 
established Civil Service Commission, 
desired that Mr. Bayard subject the 
candidate to a civil service examina- 
tion; and, since Mr. Bayard had been 





1. Mr. Moore’s Memorial Address on 
Mr. Bradford before the Delaware Bar is 
printed in Mr. Moore’s Collected Papers, 
Vol. VI, pages 310-319. 
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me of the strong proponents of a 
ivil service law, he could not de- 
line. The young candidate passed 
ihe examination brilliantly, and was 
luly appointed by Mr. Bayard as a 
lerk in the Department of State. 
i did not take Mr. Bayard long to 
iscover the extraordinary abilities 
{ the young man he had enlisted, 
ind on strict merit Secretary Bayard 
ippointed him at the end of the 
ear to the position of Third As- 
sistant Secretary of State. 


His Service in the 
Department of State 


Devoted to the public affairs of his 
country from the time he entered the 
Department of State before he had 
reached the age of 25, until the 
present day, when at the age of 85 
he can look back upon a rich and 
fruitful life, he has earned by hard 
work and superior mind his present 
undisputed eminence as the leading 
international lawyer of the world. 
The first essay in his Collected 
Papers, which were published in 
seven volumes by the Yale University 
Press in 1945, is a speech he delivered 
at Felton, Delaware, on July 4, 1877, 
when he was only sixteen years old. 
In it he disclosed that splendid mind 
which, with his other qualities, was 
bis principal asset throughout a long 
and successful career. 

Mr. Moore’s skill in draftsman- 
ship and negotiation brought him 
to a position of leadership in the 
Department. He soon became an 
intimate adviser of Secretaries Bay- 
ard and James G. Blaine, and of 
Presidents Cleveland and Harrison. 
He was made the Secretary of the 
Fisheries Commission which worked 
out the so-called Bayard-Chamber- 
lain Treaty and its successive mod 
vivendi, Secretary of the Samoan 
Commission, and the Department of- 
ficer in charge of the Bering Sea Fur 
Seal Arbitration, and had a part in 
every important diplomatic negotia- 
tion of the United States in those 
years. 


A Friend of Men 


So far as I can discover, he never 
talked much about peace or democ- 


racy.. He merely embodied these 
virtues in his person. He was on the 
most friendly terms with every mes 
senger in the Department of State: 
and every diplomat in Washington 
sought opportunity to deal with the 
man, assured of a fair hearing and 
enlightened consideration. It was 
no accident that Secretary Bayard 
leaned with supreme confidence 
upon this stripling. 

I have yet to find among his 
papers any expression of prejudice 
against any race, creed, color o1 
country. Quite the contrary, any 
such sentiment of prejudice would 
be entirely foreign to his democratic 
nature, 


Scholarly Tendencies 
Were Manifest 


Mr. Moore has written the best ac- 
count of the dismissal in 1888 of 
Lord Sackville for intervention in 
the American election of that year. 
In fact, his contribution to the 
public events of the years following 
1885 are a running commentary 
upon American diplomatic history, 
which it will fructify and enlighten. 
He was continuously consulted by 
Presidents and Secretaries of State 
until 1914. Never a seeker after pub- 
licity, he reveled in his function of 
the man behind the throne. 

His scholarly tendencies could 
not be suppressed. He had been in 
the Department hardly two years 
when there appeared the first study 
on “Extraterritoriality and the Cut 
ting Case,” in which Mr. Moore un- 
dertook to prove that Mexico could 
not exercise jurisdiction over an 
American charged with libel against 
a Mexican citizen who had com- 
mitted his offense, if any, in Texas. 
The argument of that opinion ap- 
pears again in Mr. Moore's so-called 
dissenting—really concurring—opin- 
ion in the Lotus case, decided by the 
Permanent Court of International 
Justice in 1924. 

In 1889 there appeared his report 
on extradition, then the most ex- 
haustive study on the subject, to be 
followed in the year 1891 by his two 
volumes on extradition, the first 
devoted to the international phases 


lohn Bassett Moore 


of the subject, and the second to 
interstate rendition. This work 
brought about Mr. Moore’s election 
as an associate member of the In- 
stitute of International Law. There 
is hardly an extradition case that 
has appeared before the Supreme 
Court since that day which does not 
cite Moore’s volumes. Articles 
flowed from his pen in steady pro- 


fusion. 


Moore's Transition 
to Columbia University 
It is unfortunate that such skill and 
learning cannot remain indefinitely 
at the disposal of the government. 
But his contact with George L. Rives, 
Assistant Secretary of State and a 
Trustee of Columbia, soon led to the 
creation at Columbia of the Hamil- 
ton Fish professorship of interna- 
tional law and diplomacy. Mr. 
Moore was called as its first incum- 
bent in 1891. 

Both then and in 1893 The Presi- 
dent asked him, without avail, to 
remain in the Department as As- 
sistant Secretary of State. 


Arbitration and Negotiations 
Before he left, he convinced the Sec- 
retary of State that the arbitrations 
of the United States were an im- 
portant phase of its diplomatic 
history, and that they should be 
disclosed in systematic form to every 
citizen. He was then commissioned 
to publish what became a few years 
later his History and Digest of In- 
ternational Arbitrations to Which 
the United States Has Been a Party. 
The fifth volume embodies a vast 
amount of material on foreign arbi- 
trations, and the sixth volume, con- 
sisting of maps, discloses the ex- 
traordinary industry and_ keen 
scholarship of this student of affairs. 
The six volumes were published by 
the Government Printing Office in 
1898. 

Mention should be made of the 
fact that President Harrison availed 
himself of Mr. Moore’s skill in many 
intimate negotiations, and that dur- 
ing the summers which he spent in 
Washington in his studies on the 
arbitrations, he was a close adviser 
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and constant companion of Judge 
Gresham, then Secretary of State, 
for whom Mr. Moore prepared many 
important papers. He played an im- 
portant part in many of the diplo- 
matic incidents of the United States, 
notably in his contribution to the 
softening of the Venezuelan notes 
of President Cleveland, which re- 
sulted eventually in an arbitration. 
He organized in 1896 the first arbi- 
tration conference ever held in this 
country. 


Moore's Retainers 
from Private Clients 


Not least important of all the de- 
velopments of that period was the 
fact that private clients in various 
parts of the country soon realized the 
exceptional practical skill of the 
man. 

In 1890 he married Miss Helen 
Frances Toland of Philadelphia and 
began a life of domestic felicity 
which Mrs. Moore has continued to 
grace. Three daughters were born 
of the marriage, all now married, 
who have enriched his life with 
numerous grandchildren. 

His marriage may have afforded a 
reason for his taking clients at all. 
He selected only those cases which 
appealed to his sense of justice, and 
from 1891 to 1921, with the excep- 
tion of his years in the public service, 
he was deeply involved in legal 
matters. His fortune came entirely 
unsolicited, and his fees were ex- 
ceptionally small. He proved as 
shrewd a student of financial as of 
diplomatic matters. Such practical 
ability could not be allowed to lie 
fallow. 

His knowledge of history as a 
guide to human conduct was so pro 
found that in 1896 he was offered 
by Johns Hopkins one of their prin 
cipal professorships in history. So 
deep, however, was his devotion to 
the law that he reluctantly declined 
the offer. Indeed, his skill in resist- 
ing inducements to depart from his 
cherished career is noteworthy, for 
he was constantly belabored by op- 
portunities to leave his chosen field. 
He did, however, deliver some lec- 
tures at Johns Hopkins in 1911 
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which have been published under 
the title Four Phases of American 
Development: Federalism—Democ- 


racy—Im perialism—Ex pansion. 


His Digest of 
International Law 
His Arbitrations by no means ex- 
hausted his scholarly energies. An 
Act of Congress was passed in 1897 
authorizing him to revise Wharton’s 
three-volume digest of international 
law. For this he was especially quali- 
fied because of his acquaintance with 
the records of the Department of 
State. Mr. John Sherman was then 
Secretary of State, and on his being 
asked whether any of the records 
were to be kept secret, Mr. Moore 
was told that the entire Department 
records were at his disposal. This is 
in marked contrast to the present 
day, when it is felt that we must as- 
sume global “responsibilities.” 

The work on the digest soon 
proved far more extensive than a 
revision on Wharton’s work; it ex- 
panded into an original contribution 
of eight volumes in which Mr. Moore 
reposed all his vast scholarship. It 
appeared in 1906 as A Digest of In- 
ternational Law. The volumes stand 
as a monument to Mr. Moore’s learn- 
ing, and constitute a standing refuta- 
tion of the unfounded charge of 
American isolation. Through them 
the influence of the United States 
was carried in most exalted form to 
every corner of the civilized globe. 


The Treaty of Peace 

with Spain 

His work on the digest of interna- 
tional law was interrupted in 1898 
by his service to President McKinley 
as Secretary and Counsel of the Com- 
mission to negotiate a treaty of peace 
with Spain. Mr. Moore speaks with 
high regard of the Spanish negotia- 
tors, and it is evident that the nego- 
tiations were conducted on a high 
plane of statesmanship. Mr. Moore 
drafted practically the entire treaty. 
He often wishes that Senator Hoar 
of Massachusetts had been successful 
in preventing the acquisition of the 
Philippines, for which the United 


States paid Spain twenty million dol 


lars. This played its part in ow 
entanglement in the Far East, an 
entanglement which began with the 
intervention in Samoa. The art o! 
peace-making seems to have come to 
an end with the conclusion of the 
treaty with Spain. 

Through an ill-drawn boundary, 
two of the Philippine islands were 
left in 
Moore prepared for Secretary Hay a 
long report on these islands. Their 
acquisition — the only part of the 
peace treaty Mr. Moore did not draw 
—cost the United States an addi 
tional $100,000. 


Spanish possession. Mr. 


Services to American 
Diplomacy 


In 1899 Mr. Moore wrote for Secre 
tary Hay a memorandum in revision 
of a draft furnished by Lord Paunce 
fote on an international canal treaty, 
from which evolved the first Hay- 
Pauncefote treaty. He spent the sum- 
mer of 1900- in Washington in close 
touch with Mr. Hay, for whom he 
managed the Chinese affair arising 
out of the Boxer troubles. In that 
year he also prepared a long memo- 
randum on the purchase of the Dan- 
ish West Indies, now known as the 
Virgin Islands. 

In 1903 Mr. Moore was asked to 
serve as agent for the United States 
in the arbitration held with Santo 
Domingo on the claim of the San 
Domingo Improvement Company. 

In 1905 he found time to publish 
a collection of essays, known as 
American Diplomacy, Its Spirit and 
Achievements, published in 1918 in 
a second edition as The Principles of 
fmerican Diplomacy (reprinted in 
his Collected Papers). 

Mention may be made here of an 
important memorandum which he 
wrote in 1903 upon Colombia’s recal- 
citrance in refusing to accept the 
Hay-Herran treaty and in antici 
pated 
Roosevelt’s later recognition of the 


justification of Theodore 


Government, arising 


Panamanian 
out of revolution—an event which 
led to the construction of the Panama 


Canal. So greatly did Theodore 
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Roosevelt admire this memorandum” 
that it became the basis of his mes- 
sage to Congress, revised by Mr. 
Moore to an extent which warranted 
President Roosevelt’s statement: The 
message “is as much yours as mine.” 


Travel and Service 
Abroad 
Mr. Moore’s intensive work over 
the years since 1900 induced some- 
thing of a breakdown in 1908, felt 
particularly in the weakening of the 
eye muscles. He therefore, upon ad- 
vice, made a long trip abroad which 
lasted well into 1909. He acquired 
on that trip a useful store of informa- 
tion concerning the countries of 
Europe and the Near East. Hardly 
had he returned when he began to 
fulfill an earlier commission to edit 
the Buchanan Papers, in twelve vol- 
umes (1908-1911). Between 1902 
and 1910 Mr. Moore found time to 
engage in numerous private cases, 
notably the Venezuelan Asphalt case. 
For Foreign Minister Rio-Branco of 
Brazil, a cherished friend, he settled 
the Brazilian-Peruvian boundary and 
the Acre dispute in Bolivia. 

In 1910 Mr. Moore served as an 
American delegate to the Fourth 
Pan-American Conference at Buenos 
Aires, to which he made an effective 
contribution. From there he pro- 
ceeded to Chile, where he represented 
the United States at the Centenario 
of that country. In 1912 he was 
again commissioned to serve as Amer- 
ican delegate on the Commission of 
Jurists at Rio de Janeiro. 


A Beloved Teacher of Law 
After serving the government he al- 
ways returned to his teaching obliga- 
tions. He prepared his lectures care- 
fully. He was so sympathetic to the 
troubles of others that he was from 
the beginning a much loved teacher. 

Yet only a few men who came 
into more intimate contact with him 
derived the fullest benefit of his in- 
spiration. These lucky ones received 
an extracurricular course in the ap- 
preciation of law, men and events 
they will never forget. In the course 
of his pedagogical duties, he had to 
read and correct innumerable dis 
sertations. 


Return to the State 
Department in 1913 
In 1913, influenced by his life-long 
devotion to the public service and 
yielding to the persuasion of Wood- 
row Wilson, he was led to rejoin the 
Department. of State as its Counselor, 
limiting his engagement to one year. 
He realized that his position would 
be most uncomfortable, since he was 
to fortify Mr. Bryan as Secretary of 
State while at the same time serving 
President Wilson. Bryan was so often 
absent from the Department of State 
on his lecture tours that the affairs 
of the Department were in fact large- 
ly in the hands of Mr. Moore. This 
necessarily brought him into close 
contact with President Wilson and 
through the tact of Mr. Moore he 
enjoyed pleasant relations both with 
the President and with Secretary 
Bryan. 

Nevertheless, he could not ap- 
prove the policy of President Wilson, 
particularly in Mexico, which re- 
sulted in the expulsion of Huerta 
and led to ten years of civil war in 
Mexico. For Mr. Bryan he enter- 
tained a high regard which grew with 
time. They remained in correspond- 
ence until Mr. Bryan’s death. 

Mr. Moore is wont to say: “The 
more I saw of Bryan, the more | 
thought of him; the more I saw of 
Wilson, the less I thought of him.” 


His Estimate of 
Woodrow Wilson 
He has often stated that Wilson was 
a past master at domestic affairs, 
which he had studied and with which 
he was familiar. In foreign affairs he 
was a neophyte. He knew no inter- 
national law, and he _ had little 
knowledge of diplomacy. The inter- 
vention of the United States in 
foreign countries had its beginning 
with Woodrow Wilson’s determina- 
tion to oust Huerta, the legally con- 
stituted president of Mexico. In this 
he succeeded, but it led to a policy 
of intervention which cannot be said 
to have brought either renown o1 
profit to the United States or peace 
elsewhere. 
During the spring of 1914, afte 
Mr. Moore left the Department, he 
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wrote the brief on the Fijt Land 
Claims, which received the largest of 
any award from the Mixed Claims 
Commission, United States and Great 
Britain, and various briefs for the 
Standard Oil Company (N. J.) and 
other clients. The war in 1914, com- 
ing as a cataclysm upon the com- 
mercial world, brought to Mr. Moore 
an avalanche of matters requiring 
attention. Nevertheless, he found 
time to serve on the New York 
Chapter of the American Red Cross 
as well as on the national organiza- 
tion, as chairman of the Interna- 
tional High Commission established 
by the Treasury after the First and 
Second Pan American Scientific Con- 
gress, the first of which he helped to 
organize, as president of the Pan 
American Society, and in other pub- 
lic and semi-public capacities. 


Moore's Views of 
World War | 
It is perhaps needless to say that 
Mr. Moore, our greatest expert in 
foreign affairs, thoroughly disap- 
proved of the policy which led to 
the war with Germany in 1917, 
which in turn led to the second war 
with Italy, Germany and Japan in 
1941. He tried as a private citizen 
to steer Wilson correctly in August 
1914, but the latter would not be 
euided. 

The futilities and devices asso- 
ciated with that is called collective 
security had no attraction for Mr. 
Moore. While he has no objection 
to the goal, the handicaps afforded 
by the means are insuperable. So the 
Founders thought, although they 
were unfamiliar with the modern 
devices of non-recognition and sanc- 
tions leading inevitably to war. Mr. 
Moore has a profound acquaintance 
with the writings of the Founders. 
Ihe suggestion currently heard that 
the theory of collective security was 
not known to the Founders of this 
country he regards as fantastic. Such 
ideas were dismissed by these able 
men as nebulous and impractical 
\part from the fact that they violate 

2. The memorandum is printed in the 
appendix to Helen D. Reid’s monograph on 


international servitudes (1932), and in 
the Collected Papers, Vol. III, page 182. 
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all the fundamental conceptions of 
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of international law, they are im- 
practical of execution since human 
nature has not changed in the past 
100 years, and national nature even 


less. 


Moore's Views of 

“Peace by Force” 
Shortly after the War of 1914-1918, 
he recorded his views on peace by 
force. So appropriate is the essay to 
the events of the present day that I 
venture to reproduce part of his 
remarks: 


Every age shares the supposition 
that change means progress. If one 
challenges what is done he is immedi- 
ately informed that the world has 
entered upon a new era to which past 
tests are altogether inapplicable. No 
delusion could be greater than this nor 
could anything be more opposed to 
the lessons of history. Benjamin 
Franklin most truthfully said that 
“Experience keeps a dear school,” but 
in so saying he did not intend to un- 
dervalue the teachings of experience. 
On the contrary what he meant was 
that people were bent upon flouting 
the lessons of experience, thus incur- 
ring the penalties that necessarily re- 
sult from the disregard of what 
experience taught. 

Nothing could more completely ex 
emplify the tendency just described 
than the recent obsession regarding 
the possibility of enforcing peace. This 
obsession is largely the product and 
the aftermath of the recent war. In 
June, 1915, there was formed at Phila 
delphia a so-called League to Enforce 
Peace. I happened to occupy the chai1 
at the meeting, but after the platform 
was adopted, resigned from the or 
ganization, fully setting forth my 
reasons in a letter that has not to this 
day been answered. The platform 
was based upon the assumption that 
when war broke out it would always 
be able immediately to determine 
upon the face of things who “began” 
it or, in other words. who was the 
“aggressor” and on the strength of 
this determination, made without in 
vestigation of the facts and without 
publication of the correspondence that 
had previously taken place between 
the parties, to proceed to use force 
against or in other words to make wat 
upon the supposed law breaker. 

In spite of the progress this notion 
has made as the result of propaganda 
conducted by well-meaning persons 
from Geneva and other quarters, | 
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do not hesitate to say that an idea 
more preposterous never was con- 
ceived. Not only is it opposed to 
all the teachings of history but it is 
contrary to all the manifestations of 
human nature that daily take place 
before our eyes. It exalts force to a 
position in the affairs of men never 
proposed before and is the very em 
bodiment of what we may call peace 
imperialism, the essence of which is 
to make of every breach of interna 
tional peace a world war. 

Inflamed with this imperialistic 
conception, it is not strange that even 
pacifists are found to clamor, in the 
name of peace, for the application of 
measures that have ordinarily been a 
prelude to war and will ever continue 
to be so unless human nature should 
undergo a radical change, of which 
there is as yet no sign. Indeed, one 
of the clearest proofs that no such 
change has as yet taken place is the 
prevalent delusion that what has led 
to war in all previous times will now 
lead to a state of universal peace. 


Change Is Not 
Synonymous With Progress 


I have referred to the tendency to as- 
sume that change is synonymous with 
progress, This is so contrary to all 
human experience that it may proper- 
ly be regarded as a manifest absurdity. 
This is a world of change. Nothing is 
more notorious than the fact that na- 
tions rise and fall even though the 
fall may not result in an utter col 
lapse. ‘To suppose that change means 
progress in politics is just as sensible 
as it would be to maintain that change 
means continuous and permanent 
progress in the stock market. Not only 
is change universal but it is by no 
means always voluntary. Even the 
most industrious and conservative 
farmer is compelled to gamble on the 
weather. Overproduction as well as 
underproduction may result in a tem 
porary calamity. Moreover bad times 
as well as good times have an effect 
upon the temper, exalt hope and cre 
ate despair and may stimulate the 
propensity to war as well as the pro 
pensity to keep the peace. In periods 
of economic depression there is no 
propensity more marked than the 
tendency to resort to violence for 
relief. This tendency has produced 
international wars as well as civil wars 
and judging by what has taken place 
in the world in recent years, it has 
lost none of its potency in this regard 

The professed advocates of peace 
delude themselves when they imagine 
that imperialism in any form will as 
sure the peace of the world. No pro 
posal has as yet been made for an in 


ternational administration of law and 
justice comparable with that which 
exists in every well organized national 
state, and yet during the nineteenth 
century after the close of the Napo- 
leonic wars, civil wars, as I have often 
remarked, were more frequent than 
international wars and claimed more 
victims. 


Organization of the 
Nations for Law 


This is far from saying that efforts to 
organize the world for peace should 
not be made. I have myself often ad- 
vocated such organization and have 
even formulated plans for the pur- 
pose, but the fundamental principle 
I have always had in mind was an 
organization for the making and en- 
forcement of law, and not an organiza- 
tion for the enforcement of peace with- 
out regard to law or justice. In the 
latter part of the nineteenth century 
when the world was relatively tranquil, 
the idea of the preservation of peace 
through the primacy of the great pow- 
ers became very current. The “old 
doctrine” of the absolute equality of 
all independent states before the law 
was contemptuously pronounced to be 
“dead,” and in its place there was put 
the “new doctrine” and that the great 
powers had “by modern international 
law a primacy among their fellows” 
which bade fair to develop a central 
authority for the settlement of all dis- 
putes between the nations of Europe. 
It is a remarkable fact that although 
this proposal compounded of dogma 
and prophecy has been so thoroughly 
discredited by the events, it is the 
actual foundation of the theory of the 
League to Enforce Peace and is a per- 
fect example of the fallacy that peace 
can be preserved by a preponderance 
of force. 

In organizing the world for peace, 
I have always had in mind an associa- 
tion embracing all the nations of the 
world, and, by this, I mean an open 
association of which all the nations 
would be members, and in which 
membership would not depend upon 
selection determined by the favor of 
certain powers or combinations of 
powers. This is, so far, the obvious 
defect of the League of Nations. Presi- 
dent Wilson in his speech of Septem- 
ber 27, 1918, particularly laid it down 
as a fundamental condition that Ger 
many should be a member of the 
League but afterwards assented to the 
deliberate exclusion or omission not 
only of Germany but of certain other 
powers upon whom the governments. 
dominant in the organization, then 
looked with disfavor and have not 
ceased to treat with what Mark Twain 
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called an “unresponsive toleration.” 
Curiously enough this discriminatory 
principle found its strongest opposi- 
tion in the Argentine Republic which, 
in this respect, exhibited a stronger 
tendency to preserve the earlier ideals 
of the United States than the latter 
itself did. 


The League to Enforce Peace 


The conception of the League to En- 
force Peace finds its expression in 
Articles 10 and 16 of the Covenant, 
but it is fourd in its most extreme 
and visionary form in Article 10 which 
requires the League to assure by force 
the maintenance of existing national 
boundaries. This provision includes, 
and, indeed, is designed primarily to 
assure, the preservation of the boun- 
daries laid down in the treaties of 
peace by which the war was brought 
to a nominal end. The tendency of 
some of these new boundaries to pro- 
duce future wars is so notorious that 
continuous efforts have been made by 
various members of the League and 
notably by some of the British Do 
minions to qualify the obligation by 
limitative interpretations, and resolu 
tions to this effect have been offered 
and voted upon although they natural- 
ly have not achieved unanimity. While 
Great Britain has joined in a special 
and supplementary agreement to guar- 
antee the western frontier of Germany, 
she has declined to enter into an agree- 
ment similarly to guarantee the east- 
ern frontier. [She did later.] More- 
over, while boundaries often form the 
subject of dispute there is nothing to 
indicate that they are more enduring 
now than they have been during vari- 
ous earlier periods in the world’s his- 
tory. There is hardly a great nation 
today that does not contain territory 
which it previously took from some 
other nation, and the reasons for the 
appropriation have by no means been 
confessed to be acquisitive. ‘There are 
vast regions of the earth today of 
which the occupation is disputed as 
well as the right of occupation, The 
world has not yet reached the stage 
of determining these questions by pa- 
per claims or paper titles. Just as 
government within the state cannot 
be maintained solely by speeches and 
high sounding proclamation, so the 
surging controversies between nations 
cannot be thus controlled and deter- 
mined. The supposition that nations, 
having no immediate and direct part 
of material interest in such situations, 
should, on grounds of peace idealism, 
undertake to prevent by force a forc- 
ible settlement by the immediate par- 
ties, is merely to substitute the use of 
force by some powers for the use of 


force by other powers with the general 
disaster that usually results from vi 
sionary and false premises. 


National vs. International 
Government 


Of course those who advocate such 
things indulge in their own favor the 
presumption that they are actuated by 
motives that are purely peaceful and 
unselfish but it is worthy of remark 
that such persons consistently refrain 
from proposing acts of restitution by 
their own countries. Forcible changes 
in international boundaries are not 
always reversible, nor would the in- 
terests of the world always be pro- 
moted by attempting to change them. 

The only substitute for national 
government is international govern- 
ment and of all kinds of government 
this is the worst. It has been tried on 
numerous occasions and has invariably 
ended in injury to all concerned. A 
striking illustration of this fact in ow 
own national experience may be found 
in the attempt internationally to gov 
ern the Samoan Islands. 


Making “The World Safe 

for Democracy’”’ 

Not without interest is his comment 

upon the vain attempt of the United 

States to “make the world safe for 

democracy,” written in the 1930's in 

connection with an affair which arose 
in 1876. He remarked: 


We then still believed in Amer- 
ica, particularly meaning the United 
States, and in its capacity to grow; 
and although, during the civil war, 
we had had, as under the circum- 
stances was inevitable, a taste of mili- 
tary dictatorship, the thought that the 
Congress of the United States ever 
would, in time of peace, abdicate its 
functions, and throw vast and un- 
precedented powers, always deemed to 
be essentially legislative, into the lap 
of the President, to be exercised by 
him as he might deem fit, under such 
advice as he might see proper to 
summon or to heed, has never en- 
tered the mind of a rational being, 
either at home or abroad. But no one 
had then dreamed that the United 
States would ever so far lose its head 
and its moorings as to undertake by 
force of arms to “make the world safe 
for democracy,” and, after incurring 
vast financial burdens in that vain 
enterprise, would then succumb to 
the new illusion that it might grow 
richer and richer by barring as far as 
possible the exchange of goods, and 
lending to a crippled and disorganized 


world more and more money with 
which to buy its wares. In 1876 the 
maxims of the founders still more or 
less dominated the public minds. The 
era of phrase-making, of emotional 
uplift, of shallow nostrums and hum 
bug was still far off. 


Elected A Judge of the 

World Court 

To his great surprise in 1921 Mr. 
Moore found himself elected a judge 
of the Permanent Court of Interna- 
tional Justice. Although this meant 
a tremendous financial sacrifice, he 
could hardly decline the honor. Mr. 
Root had advised his colleagues in 
Europe that Mr. Moore “would be 
much more useful than I. He has an 
accurate mind, great learning in In- 
ternational Law, and practical ex- 
perience in International affairs. . . .” 

Mr. Moore went to Europe and 
made a notable contribution to the 
life and work of the Court. In one 
sense it may be said that he saved 
the Court when, in the Eastern 
Carelia case, the Court declined the 
Council’s request for an advisory 
opinion. Russia had failed to fur 
nish any documents to the Court 
from which the case could be judged 
and declined to appear. Some of the 
judges wished to decide the case 
nevertheless, and the Council of the 
League actually reprimanded the 
Court for declining to give the opin- 
ion in question. 

But Mr. Moore felt that its judi- 
cial independence was more impor- 
tant than any advisory function it 
could perform and time has served 
to justify his view. Nevertheless, he 
acquired then a certain realization 
of the dangers of advisory opinions 
and felt that the United States should 
have an opportunity possessed by all 
other great Powers of resisting the 
request of the League of Nations for 
an advisory opinion on any matter 
in which the United States has or 
claims an interest. Mr. Moore so ad- 
vised Senator Walsh of Montana, a 
strong advocate of the League of Na- 
tions. Senator Walsh was impressed, 
and whether or not the advice played 
a part in causing the absention of the 
United States from the first Court, 
the fact is that the advisory opinion 
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procedure caused the greatest appre- 
hension. 


Further Services to 
International Law 
From December 11, 1922, until Feb- 
ruary 19, 1923, Mr. Moore presided 
over the international conference 
held at The Hague, composed of a 
Commission of Jurists and their Mili- 
tary and Naval Advisers, for the pur- 
pose of formulating a Code of Rules 
for the regulation of the use of au 
craft and of radio in time of war. 
Unfortunately, the excellent report 
of this conference was not approved 
by the governments, the only ones 
showing an interest in the subject 
having been Italy and Japan. Had 
the Code been adopted, it would 
have prevented some of the devasta 
tion wrought by the late war. 

In 1924 Mr. Moore was persuaded 
to republish certain essays, and there 
then appeared International Law 
and Some Current Illusions. The es 
says contain a wealth of wisdom and 
have been incorporated in the Col 
lected Papers. 


His Retirement from 

the World Court 

In 1924 he resigned from his profes- 

sorship at Columbia but continued 

actively in the work of the Court 
until 1928. 

He then felt that the necessity for 
work on the international adjudica- 
tions, which was designed to embrace 
the world’s judicial record, and for 
which the Carnegie Endowment had 
made the necessary appropriations, 
warranted his return to the scientific 
life. Under the head of International 
Adjudications, Ancient and Modern, 
Fi:story and Documents, some seven 
volumes have appeared, with two 
more ready for publication. But 
about 1938 the Carnegie Endowment 
suspended its appropriation, where- 
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upon this great work was brought to 
a sudden end. 

Since 1928 Mr. Moore has only 
occasionally been persuaded to han- 
dle practical cases, all his remaining 
creative energies being devoted to 
the adjudications. He declined to 
accept a retainer in the Leticia case 
of 1933, from either of the parties, 
Columbia and Peru, or from neutra: 
Brazil. Yet he advised all the parties 
in question in the interests of inter- 
national peace, which has always 
Although 
Mello-Franco of Rio de Janeiro fi- 


been his main interest. 


nally mediated the conflict, it was 
done on the basis of Mr. Moore’s rec- 
ommendations. All the parties paid 
tribute to his practical solutions. 

It would not be proper to leave 
unmentioned his rich fund of hu- 
mor, which has enabled him to con- 
quer many difficulties. At a meeting 
of twenty-four directors of the Equit- 
able Life Assurance Society, of which 
he was one, a vote was taken as to 
who among their company was the 
best story teller. Mr. Moore received 
every vote but his own. His letters 
are replete with appropriate anec- 
dotes and metaphors. 


His Attitude Toward 
World War Il 


He found time between 1935 and 
1939 to resist in such ways as he 
could the efforts of the Administra- 
tion to acquire the power to desig- 
nate “aggressors” and to embargo 
commodities in association with oth- 
er Powers. This he felt would be a 
direct step toward war, and his ap- 
prehensions were not unjustified. 
Although he helped to prevent the 
1936 amendment of the Neutrality 
Act, he was unable to stem the per- 
sistent efforts by the United States 
to bring about the gradual abolition 
of neutrality. 


Just what value the new policy of 
universal intervention is to have for 
the world is unstated. But it could 
not meet the approval of so experi- 
enced an administrator of interna- 
tional law and relations as John Bas- 
sett Moore. He was shocked by the 
unprecedented quest of President 
Franklin Roosevelt for a third term 

not to speak of a fourth—an honor 
which George Washington declined; 
and by the departures from tradition 
and law which ‘‘measures short ol 
war” entailed. He knew well where 
these aberrations would lead. 

Speaking of the new effort to 
substitute the Executive Agreement 
for the treaty-making power, he ex- 
pressed, in a letter dated May 4, 1945, 
a sentiment which has wider impli- 
cations. He then said: 

Mr. Wallace McClure exemplifies 
the popular and downward trend in 
what he says on that subject. His 
philosophy is that the systematic vio- 
lation of Constitutional provisions 
creates a precedent that renders un- 
necessary the further observance of 
them, This is the doctrine of nullifi- 
cation in a new and advanced form. 
The original doctrine involved the 
question of States’ rights as against 
Federal rights. The present proposal 
is that the repeated disregard of ex- 
press constitutional provisions has the 
effect of amending or supplanting 
them. Perhaps we might call it the 
doctrine of supplantation by repeated 
violation. 

Not without reason did John Bas- 
sett Moore become the master of in- 
ternation] law and the acknowledged 
dean of the profession. Throughout 
his life he has exhibited a high char- 
acter, an enviable knowledge of pri- 
vate and of public law and of history, 
an appreciation of human and na- 
tional psychology, great industry, the 
courtesy of an innate diplomat, ob- 
jectivity, tact, tolerance, deference, 
and an unusual modesty. 
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he horizontal increase of $5,000 a 
ear in the salaries of all judges of 
he Federal courts, in an aggressive 
support of which the American Bar 
\ssociation joined hands with At- 
torney General Tom C. Clark and 
he national Administration, has 
been passed by the Congress and 
signed by President Truman. This 
idds another important item to the 
mpressive list of Association rec- 
ymmendations which have _ been 
nacted by the Congress which has 
nded its sessions in August. 

The basic measure was the 
Hobbs-Wagner bill (H.R. 2181; S. 
920) , endorsed and 
urged by the House of Delegates on 
December 19, 1945 (32 A.B.A.]. 242). 
The JouRNAL presented the factual 
arguments in support of the fairness 
and justice of the belated increase 
(“How to Get and Keep Independ- 
ent Judges” — 31 A.B.A.J. 630-637; 
31 A.B.A.J. 645; 32 A.B.A.J. 213). 
In reporting the bill favorably, the 
Senate Committee on the Judiciary 
noted that it proposed the first in- 
crease in the salaries of Federal 
judges since 1926 and that it was 
necessary to grant such an increase 
if competent judges were to be kept 
on the bench or desirable nominees 


which was 


obtained for vacancies. The Senate 
Committee thought it was unseemly 
that Federal judges should be com- 
pelled to depend on the acceptance 
of their magazine articles, the sales 
of their books, or their labors in 
teaching night classes in law schools, 
to augment their salaries. 

The Senate passed S. 920 on 
July 17, and the House of Repre- 
sentatives on July 20 accepted the 
Senate bill in lieu of its own com- 
panion measure (H.R. 2181). The 
bill was signed by President Tru- 


S000 Increase Voted in Salartes 


of Feaeral Judges 


man on July 31, and became Public 
Law 567. As compared with the bill 
summarized and advocated in 32 
A.B.A.J. 630-637, the only amend- 
ments of substance were to include 
the judges of the District Court of 
the Virgin Islands and of the Tax 
Court of the United States; also, to 
strike out the Section 3, which would 
have postponed the effective date of 
the increases until the expiration of 
the Stabilization Act of 1942. Because 
of the changes in conditions, the 
Wage Stabilization Board advised 
that this was no longer necessary for 
conformance to national policy. 


Uniform Increases 
for All Judges 
More than 300 judges will receive 
the increase of $5,000 in their an- 
nual salaries. The increase will 
thus cost the taxpayers a little 
more than $1,500,000 a year. Chief 
Justice Fred M. Vinson will go up 
to $25,500 a year; the salaries of 
Associate Justices of the Supreme 
Court, to $20,000. Judges of the Cir- 
cuit Courts of Appeal will receive 
$17,500 and District Judges $15,000. 
These however, are 
before taxes. The net salaries of 
the judges, after the increases, will 
be approximately the amounts 
shown in 32 A.B.A.J. 630-637. 


amounts, 


Appreciation of the 
Association's Support 

The bill for the increases was ac- 
tively supported, before the Con- 
gress in 1944-45, by the Associa- 
tion’s Committee on Judicial Sal- 
aries, of which Arthur H. Dean, of 
New York, was then Chairman. 
These efforts were continued in 
1946 by the present Committee, of 
which James M. Barnes, of Wash- 


ington, D. C., has been the effec- 
tive Chairman. 

In behalf of the committee of 
judges which took part in the pres- 
entation in support of the bill, 
Judge Harold M. Stephens, of the 
United States Court of Appeals for 
the District of Columbia, has ex- 
pressed the hearty thanks of his col- 
leagues for the help given by the 
Association and the JOURNAL. 


Need for Increasing Salaries 
of Judges of State Courts 


The Association’s efforts to obtain 
for Federal increase 
which will to some extent compen- 
sate for the sharp increases in prices 
and living costs since 1941, have 
been only a part of the Association’s 
objectives as to judicial salaries. In 
nearly all of the States, the salaries 
of judges are even less adequate 
than they have been in the Federal 


judges an 


courts and are substantially below 
what is required for any recogni- 
tion of the importance and respon- 
sibility of the work of the judges 
of the State courts. 

The substantial increase granted 
to all Federal judges will give new 
impetus to the proposals to increase 
judicial salaries in most of the 
States, and the Association will re- 
double its efforts to that end. In 
the post-war period, the competence 
and courage of the judges of the 
State courts are taking on a renewed 
importance. 

As was pointed out in 32 A.B.A.]. 
630-637, the same factors as to in- 
creased costs of living and the heavy 
impacts of taxes are operative also 
as to practicing lawyers, who are gen- 
erally “in the same boat” as the 

(Continued on page 613) 
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Renew of Recent S; upreme Court Decisions 


Citizenship—Cancellation of Certifi- 
cate of Naturalization on Grounds 
of Fraud in Procurement 


Knauer v. U. S., 90 L. ed. Adv. Ops. 
1195; 66 Sup. Ct. Rep. 1304; 14 U.S. 
Law Week 4450. (No. 510, argued 
March 28 and 29, decided June 10, 
1946) . 


Knauer, a native of Germany, 
and a decorated member of the Ger- 
man Army in World War I, came to 
the United States in 1925 and settled 
in Milwaukee. He was naturalized 
in 1937 after taking his oath of al- 
legiance in which he swore to trans- 
fer his allegiance to the United 
States from Germany. The United 
States in 1943 instituted proceedings 
under the Nationality Act of 1940 to 
cancel his certificate on the ground 
of fraud in its procurement in that 
he had falsely and fraudulently rep- 
resented in his petition that he was 
attached to the principles of the Con- 
stitution and had taken a false oath 
of allegiance. The District Court was 
satisfied beyond a reasonable doubt 
that he had practised fraud when he 
obtained his certificate. It issued an 
order revoking the order admitting 
him to citizenship and cancelling his 
certificate, which the Circuit Court 
for the Seventh Circuit affirmed. The 
Supreme Court granted certiorari, 
and affirmed. 

Mr. Justice Douctas delivered the 
opinion of the Court. He states that 
the crucial issue in the case is wheth- 
er Knauer swore falsely and commit- 
ted a fraud when he promised under 
oath to forswear allegiance to the 


* Assisted by James L. Homire; labor 
case by E. J. Dimock, member of the Board 
of Editors. 
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German Reich and to transfer his al- 
legiance to this nation. The standard 
of proof where denaturalization is 
sought is strict, he says, and the facts 
are reexamined to determine if the 
proof of illegality is ‘clear, unequiv- 
*, not even the 
concurrent findings of two lower 


ocal, and convincing’ 


courts being accepted. He gives the 
reason for this strict test as being 
that, “Citizenship obtained through 
naturalization is not a second-class 
citizenship”. Such citizenship carries 
all the rights of a natural-born citi- 
zenship to take part in, criticize, and 
even promote changes in our laws 
“including the very Charter of our 
Government”. 

Mr. Justice DouGLAs quotes 
Baumgartner v. United States as in- 
dicating that “utterances made in 
years subsequent to the oath are not 
readily to be charged against the 
state of mind existing when the oath 
was administered”. After “due re- 
gard” of the evidence which ante- 
dates Knauer’s naturalization, of 
that which clusters around that date, 
and of that which follows it, of the 
various versions of the various epi 
sodes, of the testimony and other 
evidence, and of “the appraisal ol 
the veracity of the witnesses by the 
judge who saw and heard them..., 
we conclude with the District Court 
and the Circuit Court of Appeals 
that there is solid, convincing evi 
dence that Knauer before the date 
of his naturalization, at that time, 
and subsequently was a thorough- 
going Nazi and a faithful follower 
of Adolph Hitler.” 

Mr. Justice Doucias then pro- 
ceeds to the question of whether the 
issue of fraud can be tried in this 
case. The argument was that the oath 


satisfied the court of naturalization 
and that therefore the issue of fraud 
is res judicata. He answers by saying 
that the oath is in a different cate 
gory and that it relates to a state 
of mind and is a promise of futuré 
conduct,—that it comes after the mat 
ters in issue have been resolved in 
favor of the applicant for citizenship 
“Hence, no opportunity exists for 
the examiner or the judge to deter- 
mine if what the new citizen swore 
was true, was in fact false. Hence, 
the issue of fraud in the oath cannot 
become res judicata in the decree 
sought to be set aside.” 

He further states that Congress 
has provided that fraud is a basis for 
cancellation of certificates of natu- 
ralization and that, “We have no 
doubt of the power of Congress to 
provide for denaturalization on the 
grounds of fraud”. To hold other- 
wise, he says, would put a premium 
on the successful perpetration of 
frauds against the nation. 

Mr. Justice Doucias closes his 
opinion as follows: “We adhere tc 
the prior rulings of this Court that 
Congress may provide for the cancel 
lation of certificates of naturalization 
on the grounds of fraud in their pro 
curement and thus protect the courts 
and the nation against practises of 
aliens who by deceitful methods ob 
tain the cherished status of citizen- 
ship here, the better to serve a for 
éign master”’. 

Mr. Justice Briack delivered a 
short concurring opinion in which he 
re-emphasizes the position that phil- 
osophical or political beliefs could 
not be the basis for such a judgment. 
He further states that he is “unable 
to say that Congress is without Con- 
stitutional power to authorize courts 
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after fair trials like this one, to can- 
el citizenship obtained by the meth- 
ds and for the purposes shown by 
this record”. 

Mr. Justice RUTLEDGE delivered a 

dissenting opinion. He admits that 
Knauer committed the fraud charged 
but argues that since native-born 
itizens could have acted and 
hought just as Knauer did without 
langer of losing their citizenship, to 
lenaturalize Knauer for those acts 
s to make his citizenship and that 
ff other naturalized citizens, to be 
second-class citizenships. | Against 
that classification he protests. T. 

The case was argued by Mr. Ode 
|.. Rankin for Knauer, and by Mr. 
Frederick Bernays Wiener for the 
United States. 


Race Discrimination—State Legisla- 
tion Imposing Burdens on Interstate 
Commerce 


Morgan v. Commonwealth of Vir- 
ginia, 90 L. ed. Adv. Ops. 982; 66 
Sup. Ct. Rep. 1050; 14 U. S. Law 
Week 4395. (No. 704, argued March 
27, decided June 3, 1946). 


Irene Morgan, a negress, was trav- 
eling interstate on a bus in Virginia 
when she was asked to, and refused 
to, move to a different seat in accord- 
ance with a statute of Virginia which 
required segregation of the races in 
motor buses. She was arrested and 
convicted of a misdemeanor. The 
conviction was affirmed by the Court 
of Appeals of Virginia. She then ap- 
pealed to the Supreme Court of the 
United States questioning the con- 
stitutionality of the Virginia statute 
as being repugnant to the Commerce 
Clause of the Constitution. The 
judgment of the Virginia Court was 
reversed. Mr. Justice Rrep delivered 
the opinion of the Court. 


He states that the precise degree 
of a permissible restriction on state 
powers, while not generally fixed, 
can be tested by an abstract princi- 
ple, that being, “Where uniformity 
is essential for the functioning of 
commerce, a state may not interpose 
its local regulation’. He further 
states that it is well settled “that, 
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even. where Congress has not acted, 
state legislation or a final court order 
is invalid which materially affects in- 
terstate commerce’. And, he says, 
the State cannot interpose the apolo- 
getics of the police power to avoid 
the operation of this rule. Mr. Jus- 
tice Reep then proceeds to clarify 
what is the “burden” in this case. 
“An interstate passenger must if 
necessary repeatedly shift seats while 
moving in Virginia to meet the seat- 
ing requirements of the changing 
passenger group.” This re-seating 
would be very disturbing, he states, 
on interstate journeys. He takes no- 
tice of the different treatments given 
this problem by the various states 
and declares in closing, “It seems 
clear to us that seating arrangements 
for the different races in interstate 
motor travel require a single, uni- 
form rule to promote and protect 
national travel. Consequently, we 
hold the Virginia statute in contro- 
versy invalid.” 

Mr. Justice RUTLEDGE concurred 
in the result. 

Mr. Justice FRANKFURTER deliv- 
ered a short concurring opinion in 
which he states that for him Hall v. 
DeCutr, decided nearly seventy years 
ago, is controlling. While disclaim- 
ing a need for a blanket rule for the 
country, he declares that a “crazy- 
quilt” of state laws would burden 
commerce unreasonably. 

Mr. Justice BLAcK also delivered 
a concurring opinion in which he 
says that although he believes that 
the courts cannot regulate com- 
merce, and that their doing so makes 
them a “super-legislature”, the Court 
has seemed committed to the “undue 
burden” formula in recent years and 
“in view of the Court’s present dis- 
position to apply that formula,” he 
concurs. 

Mr. Justice BurTON delivered a 
dissenting opinion. He states that 
the undue burden is established by 
noting the lack of uniformity be- 
tween the Virginia statute and those 
of other states on the same subject. 
If that makes this statute invalid, he 
says, then it probably makes the stat- 
utes of the other states invalid be- 
cause they differ from each other. He 








states that, “The present decision 
will lead to the questioning of the 
validity of statutory regulation of the 
seating of intrastate passengers in 
the same motor vehicles with inter- 
state passengers.”” And the decision 
may lead to increased lack of uni- 
formity. He further maintains that 
there are not sufficient findings of 
fact to establish an undue burden 
and so there is no “sure basis” for an 
informed judgment by the court. 

Mr. Justice Burton then states 
that since so many states differ so 
widely in their treatment of the 
problem, and since Congress has not 
acted on it there “is evidence against 
the validity of the assumption by 
this Court that there exists today a 
requirement of a single uniform na- 
tional rule on the subject.” He 
closes with the statement, “Uniform- 
ity of treatment is appropriate where 
uniformity ef conditions exists.” T. 

The case was argued by Mr. 
Thurgood Marshall and Mr. William 
H. Hastie for Irene Morgan and by 
Mr. Abram P. Staples, Attorney 
General of Virginia, for the Com- 
monwealth of Virginia. 


Sherman Anti-Trust Act—Efforts to 
Obtain Power to Exclude Competi- 
tion and the Existence of that Power 
Come Within the Ban of the Sher- 
man Act Without Showing Exercise 
of that Power—Evidence of Con- 
certed Action to Fix Prices Sufficient 
to Prove Attempt to Monopolize 


American Tobacco Co., et al. v. U. S., 
90 L. ed. Adv. Ops. 1095; 66 Sup. Ct. 
Rep. 1095; 14 U. S. Law Week 4409. 
(Nos. 18-20, argued November 7 
and 8, 1945, decided June 10, 1946) . 


The American Tobacco Co., Lig- 
gett & Myers, R. J. Reynolds To- 
bacco Company and certain officers, 
affiliates and agents were convicted 
by a jury in the District Court of the 
U. S. for the Eastern District of Ken- 
tucky for violating the Sherman An- 
ti-Trust Act. Each of the companies 
was convicted on counts of conspir- 
acy in restraint of trade, monopoliza- 
tion, attempt to monopolize and con- 
spiracy to monopolize. The Circuit 
Court of Appeals, Sixth Circuit af- 
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firmed each conviction. The Su- 
preme Court granted certiorari, but 
limited the petitions to the question, 
“Whether actual exclusion of com- 
petitors is necessary to the crime of 
monopolization under Section 2 of 
the Sherman Act.” The Supreme 
Court affirmed the judgment of the 
Circuit Court. Mr. Justic:: BURTON 
delivered the opinion of the Court. 

He states that the issue is raised 
by instructions to the jury defining 
“monopoly”, the important parts of 
which follow. “Now, the term ‘mo- 
nopolize’ means the joint ac- 
quisition or maintenance by the 
members of a conspiracy formed for 
that purpose of the power to control 
and dominate interstate trade and 
commerce in a commodity to such 
an extent that they are able, as a 
group to exclude actual or potential 
competitors from the field, accom- 
panied with the intention and pur- 
pose to exercise such power... . An 
essential element of the illegal mo- 
nopoly or monopolization charged in 
this case is the existence of a com- 
bination or conspiracy to acquire 
and maintain the power to exclude 
competitors to a substantial extent. 
Thus you will see that an indispens- 
able ingredient of each of the of- 
fenses charged in the Information is 
a combination or conspiracy.” 

Mr. Justice BURTON states his as- 
sumption that such a combination or 
conspiracy, which is called an “indis- 
pensable ingredient in the offenses 
charged”, has been established. The 
issue here, he then says, is: “Do the 
facts called for by the trial court’s 
definition of monopolization [i. e., 
not calling for proof of an “actual ex- 
clusion” of competitors] amount to 
a violation of Section 2 of the Sher- 
man Act?” Before proceeding to that 
issue, however, he answers the con- 
tention of the tobacco companies 
that to convict them of a conspiracy 
to monopolize trade amounts to dou- 
ble jeopardy—that in fact there is 
only one conspiracy. He says that, 
“we have here separate statutory of- 
fenses, one a conspiracy in restraint 
of trade that may stop short of mo- 
nopoly, and the other a conspiracy 
to monopolize that may not be con- 
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tent with restraint short of mo- 
nopoly. One is made criminal by 
Section 1 and the other by Section 2 
of the Sherman Act.” 

Mr. Justice BurToN then proceeds 
to examine the evidence and shows 
by a lengthy analysis of it how the 
three tobacco companies seemed to 
work in complete accord to set grades 
of tobacco in the markets, to set the 
top prices which those grades brought 


~ 


in the market, and to raise and lower 
prices of their cigarettes at the same 
time and in the same amount in or- 
der to compete effectively with com- 
panies producing lower priced cigar- 
ettes. From the evidence he shows 
that the three companies have con- 
trol of the vast majority of cigarette 
business and revenue. This evidence 
was sufficient for the circuit court to 
find that the verdicts of the jury were 
sustained by sufficient evidence on 
each count. 

Mr. Justice BurRTON then proceeds 
to “the one question remaining” 
which is “whether actual exclusion 
of competitors is necessary to the 
crime of monopolization in these 
cases under Section 2 of the Sherman 
Act.” He shows that the Act of 
Congress defines several offenses; 
combinations and conspiracies to 
stifle competition and encourage 
monopoly; attempts to produce those 
results; and monopolization. It thus 
appears that proof of actual exclu- 
sion of competitors is not necessary 
on a prosecution for monopolization 
under Section 2 of the Sherman Act. 

Mr. Justice FRANKFURTER, while 
entirely agreeing with the judgment 
and opinion in these cases, “would 
have enlarged the scope of the orders 
allowing the petitions for certiorari 
so as to permit consideration of the 
alleged errors in regard to the selec- 
tion of the jury.” T. 

Mr. Justice REED took no part in 
the consideration of these cases. 

The cases were argued by Mr. 
George W. Whiteside and Mr. Mil- 
ton Handler for Reynolds Tobacco 
Co., by Mr. Bethuel M. Webster for 
Liggett & Myers, and by Mr. Harold 
F. McGuire for R. J. Reynolds; by 
Mr. Assistant Attorney General 
Berge for the Government. 


Veteran's Priority Rights—Declara- 
tory Judgment—Res Judicata—Right 
of Intervention 

Fishgold v. Sullivan Drydock and 
Repair Corp. et al., 90 L. ed. Adv. 
Ops. 961; 66 Sup. Ct. Rep. 1105; 14 
U. S. Law Week 4364. (No. 970, 
argued May 6, decided May 27, 
1946) . 

Fishgold was employed by the 
Sullivan Corporation before he en- 
tered the Army in 1943, and upon 
discharge applied for and received 
reemployment in the same position 
under the terms of the Selective Serv- 
ice Act of 1940. When the amount of 
work for the company decreased Fish 
gold was laid off for short periods al 
though non-veterans senior to him 
in employment service were allowed 
to work at the same type of work, 
pursuant to a collective bargaining 
agreement between the union and 
the corporation. Fishgold brought ac- 
tion to obtain a declaratory judg- 
ment as to his rights under the Act 
and to obtain compensation for the 
days he was not allowed to work. The 
union was allowed to intervene. The 
District Court refused the declara- 
tory judgment but entered a money 
judgment for Fishgold for the days 
lost. Only the union appealed and 
the Circuit Court of Appeals, Sec- 
ond Circuit, reversed. The Supreme 
Court granted certiorari and_af- 
firmed the judgment of the Circuit 
Court. Mr. Justice Douctas deliv- 
ered the opinion of the Court. 

He first answers the claim that 
the union had no appealable interest 
since relief was granted only against 
the corporation by saying that, since 
the District Court interpreted the 
collective bargaining agreement with 
both the corporation and the union 
parties to the suit, should the union 
ever thereafter institute a new suit 
for an interpretation of the agree- 
ment, a plea of res judicata would 
be sustained. He further states that, 
“here the rights of the union and 
its members under a contract with 
the corporation were adjudicated in 
a proceeding in which the union was 
a party. The contract was still in ex- 
istence at the time of the appeal. 
Hence the case was not moot, and the 
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only way the union could protect 
itself . . . [against the adverse judg- 
ment] was by an appeal.” As to the 
contention that this appeal burdens 
Fishgold with the costs, Mr. Justice 
Douctas declares that under the 
Rules of Civil Procedure (Rule 54- 
d)) the Court can direct otherwise 
than their allowance to the prevail- 
ing party. 

Mr. Justice DoucLas then turns 
to the merits of the case and explains 
the purpose of the Act to protect the 
veteran in several ways, the impor- 
tant one here being that he “shall 
not be discharged from such posi- 
tion [his pre-service position] with- 
out cause within one year after such 
restoration.” Fishgold contends that 
the “discharge”, from which he is 
protected, includes “lay-offs” but Mr. 
Justice Douctas declares that he can 
find no support for that contention 
in Section 8 (b) of the Act which 
restores him to his former position 
or to a “position of like seniority”. 
Nor can he find support for that con- 
tention in Section 8 (c) which 
provides that he “shall be so re- 
stored without loss of seniority”. 
What the veteran seeks here is a 
“step-up” in seniority, says Mr. Jus- 
tice Doucias. “But the guarantee 
against discharge does not on its face 
suggest the grant of a preference to 
the veteran over and above that 
which was accorded by the seniority 
of ‘such position’.” He then declares 
that in no normal sense is a “lay-off” 
a discharge and where a “lay-off” 
was required by a slackening of 
work, the veteran could be laid off 
if the operation of the seniority sys- 
tem which the veteran re-entered 
with all his old rights, required it. 
“We have searched the legislative 
history in vain for any statement of 
purpose that the protection accorded 
the veteran was the right to work 
when by the operation of the senior- 
ity system there was none then avail- 
able for him.” 


Mr. Justice BLAcK delivered a dis- 
senting opinion in which he declares 
his belief that the judgment of the 
Circuit Court of Appeals should be 
reversed and the case remanded to 
it with directions to dismiss the ap- 








peal for want of jurisdiction, the 
union not being a proper party to 
appeal. He claims that the judgment 
of the District Court would not be 
res judicata between the union and 
anyone else but Fishgold because 
Fishgold was the only adverse party. 
He believes further that the union 
would never have to contend with 
“the harsh doctrine of collateral es- 
toppel” which the Supreme Court 
has never adopted and which has 
been adopted only in a few state 
jurisdictions. He says, “In my opin 
ion the union would not have been 
barred by the trial court’s judgment. 
It was therefore not an aggrieved 
party and not entitled to appeal. 
... This case illustrates the wisdom 
of the practice which permits parties 
to settle their own lawsuits without 
intervention by others interested only 
in precedents.” 7. 
The case was argued by Mr. John 
F. Sonnett, Assistant Attorney Gen- 
eral, for Fishgold and by Mr. J. 
Read Smith for the Corporation. 


Criminal Law — Venue — Selective 
Training and Service Act 


United States v. Anderson, 90 L. ed. 
Adv. Ops. 1124; 66 Sup. Ct. Rep. 
1213; 14 U.S. Law Week 4416. (No. 
447, argued March 26, decided June 
10, 1946) . 


The sole issue here is whether in 
a criminal prosecution under the Se- 
lective Training and Service Act, for 
refusal to submit to induction, “the 
venue is properly lain in the judicial 
district where the act of refusal oc- 
curred rather than in the district 
where the draft board .. . is located.” 
Mr. Justice RUTLEDGE delivered 
the opinion of the Court. He said 
that venue was properly laid where 
the act of refusal took place. Bi 
The case was argued by Mr. Na- 
than T. Elliff for the Government 
and there was no appearance for 
Anderson. 


Admiralty—Jones Act—Injured Sea- 
man’s Right to Jury Trial of Action 
Against Line Acting as “General Ag- 
ent” of War Shipping Administration 


Review of Recent Supreme Court Decisions 





Hust v. Moore-McCormack Lines, 
Inc., 90 L. ed. Adv. Ops. 1220; 66 
Sup. Ct. Rep. 1218; 14 U. S. Law 
Week; (No. 625, argued April 22, 
1946; decided June 10, 1946). 


Petitioner, a seaman employed 
on a Government-owned Liberty 
ship operated under a so-called Gen- 
eral Agent Service Agreement be- 
tween respondent steamship line and 
the War Shipping Administration, 
obtained a verdict against the line 
from a jury in the Circuit Court for 
the County of Multnomah, State of 
Oregon, for injuries alleged to have 
arisen from the negligence of the 
line. The judgment on the verdict 
was reversed by the Supreme Court 
of Oregon (—— Ore. —, 158 P. 2d 
275) on the ground that the Jones 
Act (Section 33, Merchant Marine 
Act of 1920, 46 U.S.C. § 688), under 
which the suit was brought and 
which permitted suit only by em- 
ployee against employer, was not ap- 
plicable since the line was not the 
seaman’s employer. The Supreme 
Court reversed. 

Mr. Justice RuTLEpGE delivered 
the opinion of the Court holding 
that the war-time transfer of the 
shipping industry to temporary gov- 
ernmental control did not reduce 
the employees to the single mode of 
enforcement by the Suits in Admir- 
alty Act (41 Stat. 525, 46 U.S.C. 
§ 741) which, among other differ- 
ences from the Jones Act, does not 
afford jury trial. He further states 
that Section | of the so-called Clari- 
fication Act (50 U.S.C. App. § 1291) 
was effective to prevent the loss of 
the rights asserted by the seaman. 


Mr. Justice DoucLas with whom 
Mr. Justice BLAck agreed, rendered 
a concurring opinion, besides join- 
ing in the opinion of the Court. He 
states that, under common law prin- 
ciples, the line was the employer. 

Mr. Justice REED, with whom Mr. 
Justice FRANKFURTER and Mr. Jus- 
tice Burton concurred, rendered a 
dissenting opinion. D. 

The case was argued by Mr. B. 
A. Green for Hust and by Mr. Ers- 
kine Wood for McCormack Lines, 
Inc. 
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To the Members of the American 
Bar Association and of the House of 
Delegates: 


I. 


Notice is hereby given that Howard 
L. Barkdull of Cleveland, Ohio, 
Charles M. Lyman of New Haven, 
Connecticut, George M. Morris of 
Washington, D. C., William L. Ran- 
som of New York City and W. E. 
Stanley of Wichita, Kansas, members 
of the Association and members of 
the Committee on Rules and Calen- 
dar of the House of Delegates, have 
filed with the Secretary of the Asso- 
ciation the following amendments to 
the Constitution of the Association: 


9 


(1) Amend Article IV, Section 3 
of the Constitution by: 

1. Striking after the word “elect” 
in line 2 the words “four members of” 
and substituting therefor the follow- 
ing: “five members of the Association 
as Assembly Delegates to”. 


2. Striking the word “second” in 
line 7 and substituting therefor 
“third”. 

3. Striking all of lines 14, 15, 16, 
and 17, so that Section 3 as amended 
would read as follows: 

Section 3. Assembly Delegates. — 
At each annual meeting the Assembly 
shall elect five members of the Asso- 
ciation as Assembly Delegates to the 
House of Delegates, no two of whom 
shall be residents of the same State 
Election shall be by a plurality vote 
of the Assembly for a term, which shall 
commence at the adjournment of the 
annual meeting at which such dele 
gates are elected, and shall expire at 
the adjournment of the third annual 
meeting following their election. If 
an Assembly Delegate shall fail to reg 
ister in attendance by twelve o'clock 
noon on the opening day of an annual 
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meeting, the office of such delegate 
shall be deemed to be vacant; and 
thereupon the Assembly shall elect a 
successor to serve for the remainder 
of the term. 


(2) Amend the Constitution by 


inserting as Article V a new article 
to read as follows: 


ARTICLE V 
Regional Meetings 


Section 1. Regional Meetings of 
the Association may be held each year 
at such times and places, and serving 
such areas as the Board of Governors 
shall designate. All arrangements for 
these meetings shall be under the su- 
pervision and control of the Board of 
Governors. 

Section 2. Notice of regional meet- 
ings shall be announced at least thirty 
(30) days prior to the date set through 
publication in the AMERICAN Bar As- 
SOCIATION JOURNAL. Such additional 
notice as may be determined by the 
Board of Governors shall be given by 
the Secretary to the members of the 
\ssociation in the regions where the 
meetings are to be held. 

Section 3. The President of the 
Association shall be the presiding of- 
ficer of each regional meeting and is 
authorized to appoint such committees 
as may be required for the conduct of 
the business of the regional meeting. 

Section 4. Each regional meeting 
may take such action as it deems ap- 
propriate within the stated purposes 
of the Association and such action 
shall have effect as the expression of 
the members of the Association pres- 
ent at such meeting, and as a recom- 
mendation to the House of Delegates 
ind the Assembly. The action taken 
shall be reported to the next meeting 
of the House of Delegates and As- 
sembly in the form of appropriate 
resolutions and shall not be binding 
upon the Association until it shall 
have been approved by the House of 
Delegates. 


Amend Articles V, VI, VII, VIII, 


IX, X, XI, XII and XIII, by changing 
the numbers thereof to numbers VI, 
VII, VIII, IX, X, XI, XII, XIII and 
XIV respectively. 


(3) Amend the Constitution by 


inserting in existing Article V, as 
Section 7, a new section to read as 
follows: 


Section 7. Selection of Section 
Delegates. 

Each Section of the Association 
shall be entitled to one delegate in 
the House of Delegates. At the an- 
nual meeting in each even-numbered 
year, each Section shall elect from its 
membership a delegate to the House 
of Delegates. He shall serve for a term 
of two years ending with the adjourn- 
ment of the annual meeting of the 
Association in the next even-num- 
bered year. In the event of the resig- 
nation, disqualification or death of a 
Section Delegate, the Council of the 
Section which he represents shall se- 
lect and certify his successor for the 
balance of his unexpired term. 


Amend existing Article V_ by 


changing the numbers of Sections 7, 
8, 9, 10 and 11 to numbers 8, 9, 10, 
11 and 12 respectively. 


(4) Amend existing Article VI, 





Section 2 of the Constitution by 
striking out the entire section in 
present form and in lieu thereof in- 
serting the following: 

Section 2. Meetings. The Board 
of Governors shall meet immediately 
prior to each meeting of the House of 
Delegates and shall hold not less than 
two additional meetings in each Asso- 
ciation year. In no event shall the in- 
terval between meetings of the Board 
be greater than four months. Special 
meetings may be heid at the call of 
the President and shail be called by 
the Secretary upon the request of 
three or more members of the Board. 
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\t any meeting a majority of the 
Board shall constitute a quorum. 


(5) Amend existing Article IX, 
section | of the Constitution by in- 
serting after line 20, the enumera- 

on of two new Sections, as follows: 


Section of Administrative Law. 
Section of Labor Relations Law. 


II. 


Notice is also given that the afore- 
iid members of the Association and 
£ the Committee on Rules and Cal- 
ndar of the House of Delegates have 
filed with the Secretary of the Asso- 
iation the following amendments to 
he By-Laws of the Association: 
(1) Amend Article V, Section 2 
i the By-Laws by striking out the 
ntire section in present form and 
in lieu thereof inserting the follow- 
ing: 
Section 2. Resolutions. 
(1) Every resolution offered for 
consideration in the Assembly shall 
be in writing and shall be concise 
in form. The Resolutions Commit- 
tee, unless it finds and reports its 
reasons for doing otherwise, shall 
require the proponent of any reso- 
lution to revise and condense it, if 
need be, so that as reported, includ- 
ing the preamble, it does not exceed 
three hundred words. 
(2) At any time between annual 
meetings, any member of the As- 
sociation may file with the Chair- 
man of the Resolutions Committee 
any resolution of the character pre- 
scribed in Article IV, Section 2 of 
the Constitution, for the considera- 
tion of the Committee and a report 
by it to the Assembly. During an 
annual meeting; any member of the 
Association may offer such a resolu- 
tion only from the floor and only at 
the first session of the Assembly. 
At such first session, the Chairman 
of the Resolutions Committee shall 
bring to the attention of the As- 
sembly the nature of the resolutions 
theretofore filed with him. 
(3) Unless a resolution presented 
in the Assembly is offered by a Sec- 
tion or Committee of the Associa- 
tion, or in connection with the con- 
sideration of a report by a Section 
or Committee, such resolution shall 
be referred by the Chair, on pres- 
entation and without debate, to the 
Resolutions Committee for hearing, 
consideration and report to the As- 
sembly. 
(4) If a resolution filed by a mem- 
ber of the Association with the Res- 


elutions Committee, or offered from 
the Hoor of the Assembly, proposes 
or opposes legislation, the proposal 
shall be accompanied by ten copies 
of the bill or by ten copies of a 
summary of its provisions. 
(5) Ifa question arises as to wheth- 
er or not a resolution is within the 
scope of the objects and purposes 
of the Association, the Resolutions 
Committee shall report to the As- 
sembly its opinion on that question, 
and also upon the advisability of 
adopting the resolution. The opin- 
ion of the Committee upon the 
question shall be and stand as the 
opinion of the Chair, unless an ap- 
peal therefrom is taken by any mem 
ber, in which event the decision of 
the Assembly shall be by a vote of 
the members present. 

(6) Only resolutions which are re- 

ported favorably by the Resolutions 

Committee or are adopted by the 

Assembly need to be published in 

the proceedings of the meeting. 

(2) Amend Article XII, Section | 
of the By-Laws by adding at the end 
thereof the following: 

No Section shall hold a regular or 
special meeting otherwise than at the 
time and place of the annual meeting, 
unless authorized by the Board of 
Governors. 

Amend Article XII, Section 3 of 
the By-Laws by adding at the end 
thereof the following: 

No Section By-Laws shall provide 
for or permit any class of membership 
except among members of the Ameri- 
can Bar Association. 

(3) Amend Article XII of the 
By-Laws by adding thereto a new 
section as follows: 

Section 7. Meeting of Section 
Chairmen. 

A meeting of Section Chairmen 
shall be held not later than sixty 
days after each annual meeting of 
the Association, at the time and 
place prescribed by the Board of 
Governors. If the Board of Gov- 
ernors shall fail to call the meeting 
of Section Chairmen and to specify 
the time and place thereof, the Sec- 
retary shall take such action. 


ITT. 


Notice is given to the members of 
the House of Delegates that the afore- 
said members of the Committee on 
Rules and Calendar of the House of 
Delegates have filed with the Secre- 
tary of the Association the following 
amendments to the Rules of Proce- 
dure of the House of Delegates. 


Proposed Amendments 





A. The following proposed 
amendments to the Rules of the 
House, numbered 1-9, inclusive, are 
required if the proposed amendment, 
concerning selection of Section Dele- 
gates (Constitution, Article V, Sec- 
tion 7, numbered I. (3) above) is 
adopted. 

(1) Amend Rule I, Paragraph 1, 
by inserting in line 8, after the words 
“Chairman of a”, the words “Section 
and”, 

(2) Amend Rule I, Paragraph 3, 
by inserting in line 6, after the word 
“each”, the words “Section and”. 

(3) Amend Rule I, Paragraph 6, 
by inserting in line 7, after the word 
“Chairmen”, the words “of Sections 
and”. 

(4) Amend Rule III, Paragraph 
2, by substituting in line 4 the figure 
8 for the figure 7. 

(5) Amend Rule III by striking 
out all of Paragraph 6. 

(6) Amend Rule VII, Paragraph 
2, by inserting in line 1, after the 
words “Chairman of a’, the words 
“Section or”. 

(7) Amend Rule VII, Paragraph 
2, by inserting in line 6, after the 
words “Chairman of a”, the words 
“Section or”. 

(8) Amend Rule VII, Paragraph 
2, by inserting in lines 10 and 11 
after the word “his” in each instance, 
the words “Section or”. 

(9) Amend Rule VII, Paragraph 
3, by changing the word “Chairman” 
to “Chairmen”, in line 7, and by in- 
serting after the word “of”, in line 7, 
the words “Sections or of”. 

B. Amend Rule X by striking 
out all of Paragraph 1 (d) and in 
lieu thereof inserting the following: 

(d) The Committee on Hearings, 
which shall consist of seven members 
shall have the duty, upon reference by 
the House or the Chairman thereof, 
of holding hearings upon any matter 
on which non-members of the House 
ask an opportunity to present their 
views. The Committee shall designate 
the time and place (which may be at 
any time during the year) at which 
the Committee will hold a requested 
hearing and shall give notice reason- 
ably in advance thereof to the person, 
or persons, requesting that hearing. 
The Committee, upon its own ini- 
tiative, may invite any person to at- 
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tcnd any hearing conducted by the 
Committee. ‘The Committee shall file 
its report and recommendations on 
any hearing with the Chairman of the 
House. If the House is in session, o1 
is about to meet, when such report 
is made, the report shall be calen 
dared for prompt consideration by the 
House. If the House is not in session, 
or about to meet, when the Commit 
tce’s report is filed, the Chairman of 
the House, in his discretion, may cause 
copies of such report to be distributed 
to the members of the House for con 
sideration at its next meeting. 


IV. 
Cuthbert S. Baldwin, Oscar J. Brown, 
Tappan Gregory, Frank C. Hay- 
mond, George M. Morris, John M. 
Niehaus, Lyman M. Tondel, Loyd 
Wright, and Willis Smith, members 
of the Association and of its Special 
Committee on Public Relations, give 
notice of their intention to present 
io the Assembly and the House ol 
Delegates of the Association, in ac- 
cordance with the provisions of Ar- 


ADMINISTRATIVE 
PROCEDURE ACT 


(Continued from page 551) 


and in every other section of the 
Act. For example, section 4 pre- 
scribes procedures for rule making, 
whereas section 5 relates to proce- 
dures in certain fields of adjudica- 


tion. 


‘Informal’ and 
‘‘Formal’’ Procedures 


Phe second fundamental distinction 
in the Act is that between proce- 
dures where legislative or judicial 
functions are exercised by agencies 
without a hearing and those in which 
other statutes require hearings. The 
former are often called “informal” 
procedures, the latter “formal”. The 
Act does not define “informal” and 
“formal” procedures but simply 
makes additional provisions for sit- 
uations in which, in conlerring ad- 
ministrative powers, Congress has by 
statute provided that they be exer 
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ticle XI of the Constitution, the fol 


lowing resolution: 


1. Resolved: that the Assembly and 
House of Delegates of the Ameri 
can Bar Association adopt the fol 
lowing amendments to the By-Laws 
of the Association: 

\. Amend “Article X — Commit 
tees”, Section I, (page 34) by 
inserting immediately after line 
20 the following: 

“On Public Relations, to 
consist of five members and, 
ex officio, the President, the 
Chairman of the House ol 
Delegates and a representative 
of the persons in charge ol 
publishing the periodical, o1 
periodicals, of the Association, 
and the Director, or equivalent 
officer of the “Public Informa 
tion Program”, The five 
members of the Committee who 
are not ex officio shall be ap 
pointed, in 1946, for terms 
of one, two, three, four and 
five years respectively. “There 
after one member of the 
Committee shall be appointed 
at the end of each Association 


cised upon opportunity for a hearing. 
Here again the committee reports 
and the debates emphasize that no 
hearings are provided by the Act 
(save in the case of removals of ex 
aminers; see section 11) unless other 
legislation already does so in the type 
of case involved (Senate Committee 
Report, pages 7-8: House Committe 
Report, page 17; Congressional Rec 
ord, pages 2193, 5754). 

With 


scheme of the Act is simply this: In 


respect to hearings, the 
the case of the “rule making” or legis 


lative function of agencies, public 
procedures short of a hearing are pro- 
vided except where other statutes 
require a hearing (section 4 (b)). In 
the case of “adjudication” or the ju- 
dicial function of administrative 
agencies, various provisions are made 
where agencies are by other statutes 
required to proceed upon opportu- 
nity for hearing (see section 5 and 
particularly subsection (b) thereof) 
and in other cases (where for lack of 
the requirement of a hearing only 
“informal” procedures apply) the ad 


vear for a term of five years. In 
the event of a vacancy in mem- 
bership on the Committee, re 
sulting from any cause other 
than the expiration of a term 
a successor shall be appointed 
to the vacant membership only 
for the unfinished part of the 
unexpired term thereof.” 

8B. Amend the By-Laws of the As 
sociation “Article X—Commit- 
tees”, (page 38) by inserting, 
directly after line 53, the fol 
lowing: 

“Section 13. Committee on 
Public Relations. The Commit 
tee on Public Relations shall 
prepare and report to the 
House of Delegates from time 
to time plans for advancing 
public acceptance of the pur 
poses expressed in the Constitu 
tion of the Association as im 
plemented by the House of 
Delegates. The Committee shall 
have the responsibility for giv 
ing effect to plans so presented 
which are approved by the 
House of Delegates or, when 
the occasion may require, by the 
Board of Governors.” 


ministrative operation is governed 
by sections 6(a) and (d) as well as 
section LI relates to the appointment 
ing or adjudication a statutory hear 
ing is provided, sections 7 and 8 pr« 
scribe procedural requirements and 
section 9. Finally, where in rule mak 
and tenure of examiners therefor. 


Other Considerations 


There are, of course, many other dis 
tinctions and applications or exemp 
tions in the Act within the subjects 
of rule making and adjudication, 
whether or not in either case a “for 
mal” or statutory hearing is required 
by law. In rule making, for example, 
there is the distinction between “gen 
eral” and “particular” rules. In ad 
judication there is the differentiation 
of “licensing”, which is further diffe: 
entiated in some provisions wher« 
“applications for initial licenses” are 
involved. These, however, are to be 
above, only 
after the two primary distinctions are 


understood, as stated 


fully appreciated. 
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‘BOOKS FOR LAWYERS” 
(Continued from page 563) 
1ough he practiced law only during 
rief interludes between his othei 
ultifarious activities, Aaron Burr 
one disputed his leadership of the 
New York Bar.§ It was a profound 
wver as well as a far-seeing states 
an who conceived and maintained 
1c doctrine of implied powers. No 
me had a higher opinion of Hamil- 
m’s ability as a lawyer than Chan- 
llor Kent, who ‘‘was to consider 
im all through life as the greatest 
iwyer and greatest man he had ever 

known” (pages 415-416).° 
My one regret is that Mr. 
Schachner has not expanded his ad- 
mirable study into a definitive biog- 
raphy. Perhaps there is yet time. 
\t Princeton Dr. Julian P. Boyd, 
vhile editing the complete letters 
ind papers of Thomas Jefferson, is, 
| hope, planning a definitive biog- 
raphy of Jefferson. At William and 
Mary Professor Douglass Adair, is at 
work on another of James Madison. 
If Mr. Schachner, Dr. Boyd and Pro- 
lessor Adair would confer and com- 
pare notes, and if each would publish 
it approximately the same time a 
definitive biography of his subject, 
would be an epochal event in 
\merican historical scholarship. 
WALTER P. 


Memphis, Tenn. 


ARMSTRONG 


INTERNA rIONAL LAW. By 
Georg Schwarzenberger. In three vol- 
imes. Volume I: International Law 
is Applied by International Courts 
and Tribunals. London: Stevens ¢ 
Sons, Limited. £3. Pages xliv, 645. 
When a lawyer finds it necessary 
io brush up on his international law 
and to discover what principle gov- 
erns the perplexing case sent by a 
client, he picks up the biggest vol 
ume in sight, wades through the in- 
dex, finds a reference (sometimes), 
opens the proper page, reads the rele- 
vant passage in the text, finds it am- 
lhiguous, discovers with relief a string 
of references at the bottom of the 
page—and gets the surprise of his life. 
The references are not to decisions 
of an international court! First, there 


are the references to numerous let- 
ters from the Secretary of State to 
Mr. X, the Mexican Minister, and 
to Mr. Y., the American Minister at 
Quito. Second, a treaty is cited— be- 
tween Guatemala and Italy. Third, 
there is a decision of the Court ol 
Cassation of France; but the Federal 
‘Tribunal of Switzerland seems to 
hold a different view. Fourth, some- 
thing more familiar—an opinion by 
the Attorney-General. If he is lucky, 
he might find also a decision of the 
Supreme Court of the United States. 

The lawyer is thus confronted 
with the problem of what is the re- 
spective legal value of these materi- 
als; perhaps it is not worth while to 
check some of those citations. If our 
lawyer is patient enough to turn now 
to the beginning of the book and to 
read about the sources of interna- 
tional law, he will find that these ma- 
terials are only expressions of local 
practice, and that to prove the exist- 
ence of a rule of international law it 
is necessary to show that it has been 
accepted not by one state but by a 
large number of states. He will be 
also gratified to find that his first re- 
action was justified, and that his re- 
search would have been more fruit- 
ful if he had found a reference to a 
decision of an international court. A 
glance through the footnotes will 
show him that there are interna- 
tional courts, but that their decisions 
are submerged in the great mass of 
heterogenous materials. At that mo- 
ment he might wish that somebody 
would write a book which would sep 
arate these true international de 
cisions from the other acts and docu- 
ments which, at best, prove only that 
one state, or a group of states, is 
ready to consider a certain rule as 
binding. 

Attempts have been made in the 
past to provide such a book. The col- 
lection of sources of international 
law edited by Professor V. Bruns un- 
der the title Fontes Iuris Gentium 
includes two volumes devoted to the 
decisions of the Permanent Court of 
International Justice and the Per- 
manent Court of Arbitration. In that 


collection, excerpts from decisions 


are grouped systematically, without 
any connecting narrative. Professor 
Karl Schmid made an attempt in 
1932 to broaden the dicta of the Per- 
manent Court of International Jus- 
tice into general principles of inter- 
national law. Among the pioneers in 
this field may be mentioned also W. 
EK. Beckett and H. Lauterpacht, who 
succeeded in awakening the legal 
profession to the contribution made 
by the Permanent Court of Inter- 
national Justice towards the crystal- 
lization of many rules of interna- 
tional law. 

Professor Schwarzenberger went 
one step further. He has digested not 
only the eighty decisions of the Per- 
manent Court of International Jus- 
tice and the twenty decisions of the 
special tribunals created within the 
framework of the Permanent Court 
of Arbitration, but also some 300 de- 
cisions of international claims com- 
missions and mixed arbitral  tri- 
bunals. He has threaded these de- 
cisions into a systematic presentation 
of the principles of international law, 
has added a running commentary, 
and has provided a compendium of 
jurisprudence free from extraneous 
non-judicial matter. 

Here is a book that ought to ap- 
peal to American lawyers, as it makes 
it easy to ascertain whether there ex- 
ists an authoritative pronouncement 
on a particular point. But there are 
also some drawbacks to this method. 
Many questions have not come up as 
vet before an international tribunal, 
and in such cases resort to an old- 
fashioned national treatise will still 
be necessary. In addition, one must 
remember that this book is not ex- 
haustive. There are many interna- 
tional decisions not included in the 
book. For instance, there is no refer- 
ence to the rather important Swedish 
Ships case, decided by an American- 
Swedish tribunal in 1932. 

The book is divided into seven 
parts: The foundations of interna- 


8. Hamilton’s earnings averaged $10,000 
a year (page 347). 

9. An example of Mr. Schachner’s re- 
search is his examination of Kent’s notes of 
Hamilton’s argument in defense of Harry 
Croswell in a criminal libel case. 
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tional law, international personality, 
state jurisdiction, objects of interna- 
international transac- 
tions, war and neutrality, and the 


tional law, 


law of international institutions. 
The last part is especially interest- 
ing, as it shows the great strides made 
in the establishment of an interna- 
tional administrative law, mostly 
through advisory opinions of the 
Permanent Court of International 
Justice. 

The author’s own comments are 
usually fair, but sometimes he en- 
thusiastically overweighs the impor- 
tance of a decision, like when he 
builds a theory of unjust enrichment 
on the decision in the Lena Gold- 
fields Company arbitral 
award in a dispute between a pri- 
vate company and the Soviet Union. 
It does not help that the author is 
willing to classify this decision as 
“quasi-international law”; even that 


is an exaggeration. 


case, an 


The defects of the book are mi- 
nor, however, and it constitutes a 
valuable contribution to the litera- 
ture of international law. Its value is 
enhanced by the fact that we are 
standing now on the threshold of a 
new era of codification of interna- 
tional law. Before embarking on that 
voyage it is good to take an inventory 
of past achievements. Mr. Schwarzen- 
berger’s ledger shows us both the 
credits—the rules established by in- 
ternational decisions—and the debits 
—the vast areas in which the rules are 
still missing. 

The volume under review is but a 
part of a larger enterprise. Volumes 
2 and 3 will deal with the practice of 
the British Foreign Office and with 
the decisions of the courts of the 
British Commonwealth and Empire. 
As the lack of British counterparts of 
the American works of Moore, Hack- 
worth and Hyde has long been felt 
by the legal profession, these vol- 
umes will be eagerly awaited. 


Louis B. SoHN 
Cambridge, Massachusetts 


CuristiANrry AND DEMOC. 
RACY. By Jacques Maritain. New 
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York: Charles Scribner’s Sons. $1.25. 
Pages 198. 

The author, “one of the deepest 
thinkers of all times,” has the per- 
spicuity to see and the courage to 
say: 

The end of the Roman Empire was 
a minor event compared with what we 
behold. We are looking on at the 
liquidation of what is known as the 
“modern world.” 

But he has also the hope and the 
faith that transcends the crisis. Al- 
though he frankly recognizes that 
“The immediate future is of terrible 
moment to us,” yet he says: “This 
little book will perhaps seem too 
optimistic to readers of quick judg- 
ment... . It did not spring from an 
optimistic state of mind; it sprang 
from hope and from a deliberate will 
to hope.” Optimism too often fore- 
stalls the effort that is needed to pre- 
vent disaster. But hope sees the need 
and inspires the effort to meet it. 
The author says: 

We must hope . . . that in spite 
of the fevers to which the diverse 
nations will be exposed, either as a 
result of the long and unutterable 
torture they have undergone, or as a 
result of final victory itself, the spirit 
of national claims and national pride 
will give way to the spirit of a supra- 
national community; and we must 
hope ... that in spite of the physical 
and moral exhaustion of the péoples, 
the vital energies hidden in them, and 
first and foremost in those peoples ac- 
climated to liberty, will rouse the men 
needed and open up the path to a 
new civilization .. . 

The glory of the author’s attitude, 
and its tonic effect, arise from his 
frank acceptance of facts. He does 
not blink conditions because they 
are unpleasant. He knows that the 
promise of the businessmen that pov- 
erty would be banished by an open 
season for pelf and profit was broken; 
that the hope of the isolationists for 
security in withdrawal proved vain; 
that the faith of the pacifists that 
freedom could be maintained by re- 
fusing to fight was utterly frustrated. 
He recognizes that the materialistic 
philosophy of emancipation “ ‘put 
out the stars’ in the name of sci- 
ence.” He states that 


The irreducible antagonisms in- 





herent in an economy based on the 
self-propagating power of money, th« 
selfishness of the monied classes, an«! 
the secession of the proletariat raisec! 
by Marxism to the mystic principle ot 
the Revolution, all prevented the dem- 
ocratic tenets from being incorporated 
into social life; and the impotence of 
modern societies in the face of poverty 
and the dehumanization of work, cou- 
pled with their inability to transcend 
the exploitation of man by man, have 
been a bitter failure for them. 


He says: 


Today the poor and oppressed are 
setting out for the land of justice and 
fraternity. To have awakened and 
then betrayed such a hope is a meas- 
ure of the failure of the modern world. 


He then inquires as to the source 
of democratic hope, and bases his 
faith on the Power that created that 
hope. Thus his philosophy, his in- 
terpretation of human experience, 
brings him to the conclusion that 
democracy is 


... the heritage of divine and human 
values which emanates from our fa- 
thers’ struggle for freedom, from the 
Judeo-Christian tradition and from 
classical antiquity. 

This f.rm and this ideal of com. 
mon life, waict we call democracy, 
springs in its essentials from the in- 
spiration of the Gospel and cannot 
subsist without it... 


Christianity announced to the peo- 
ples the kingdom of God and the life 
to come; it has taught them the unity 
of the human race, the natural equal- 
ity of all men, children of the same 
God and redeemed by the same Christ, 
the inalienable dignity of every soul 
fashioned in the image of God, the 
dignity of labor and the dignity of the 
poor, the primacy of inner values and 
of good will over external values, the 
inviolability of consciences, the exact 
vigilance of God’s justice and provi- 
dence over the great and the small. 
It has taught them the obligation im- 
posed on those who govern and on 
those who have possessions to govern 
in justice, as ministers of God, and to 
manage the goods entrusted to them 
to the common advantage, as God's 
stewards, the submission of all to the 
law of work and the call to all to share 
in the freedom of the sons of God. 
It has taught them the sanctity of truth 
and the power of the Spirit, the com- 
munion of the saints, the divine su- 
premacy of redeeming love and mercy, 
and the Jaw of brotherly love which 
reaches out to all, even to those who 
are our enemies, because all men, to 
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whatever social yroup, race, nation or 
class they may belong, are members 
of God’s family and adopted brothers 
of the Son of God. Christianity pro- 
claimed that where love and charity 
are, there God is; and that it is up to 
us to make every man our neighbor, by 
loving him as ourselves and by having 
compassion for him, that is, in a sense, 
by dying unto ourselves for his sake.’ 


Maritain speaks as a philosopher, 
we must remember. He is not preach- 
ing religion or the dogma of any 
sect. He recognizes that the “inspir- 
ation of the Gospel” worked even 
though “often misunderstood or dis- 
figured.” 


The question does not deal here 
with Christianity as a religious creed 
and road to eternal life, but rather 
with Christianity as leaven in the so- 
cial and political life of nations and 
as bearer of the temporal hope of man- 
kind; it does not deal with Christi- 
anity as a treasure of divine truth sus- 
tained and propagated by the Church, 
but with Christianity as historical en- 
ergy at work in the world. It is not 
in the heights of theology, it is in 
the depths of the secular conscience 
and secular existence that Christianity 
works in this fashion, while sometimes 
even assuming heretical forms or forms 
of revolt where it seems to be denying 
itself. 

.... It was not given to believers 
faithful to Catholic dogma but to ra- 
tionalists to proclaim in France the 
rights of man and of the citizen, to 
Puritans to strike the last blow at 
slavery in America, to atheistic Com- 
munists to abolish in Russia the abso- 
lutism of private profit. This last 
process would have been less vitiated 
by the force of error and would have 
occasioned fewer catastrophes, had it 
been performed by Christians. Yet the 
effort to deliver labor and man from 
the domination of money is an out- 
growth of the currents released in the 
world by the preaching of the Gospel, 
such as the effort to abolish servitude 
and the effort to bring about the rec- 
ognition of the rights of the human 
person. 


By democracy Maritain does not 
mean a form of government. it em- 
braces various forms. “It designates 
first and foremost a general philos- 
ophy of human and political life, 
and a state of mind.” He differen- 
tiates Nazism and Communism from 
democracy by pointing out that Naz- 
ism denied the oneness of humanity 


and Communism rejects its “divine 
transcendence.” “. . . if I see in 
Nazism,” he said, “‘the final stage of 
an implacable reaction against the 
democratic principle and against the 
Christian principle all in one, I see 
in Communism the final stage in the 
inner destruction of the democratic 
principle due to the rejection of the 
Christian principle.” 

Maritain does not countenance 
the pandering sentimentality of self- 
seeking politicians. He says: 

According to the popular saying, 
the democratic régime is described as 
the régime of the sovereignty of the 
people. This expression is ambiguous, 
for in truth there is no sovereign nor 
absolute master in a democracy... . 

e * * 

The people are not God, the peo- 
ple do not have infallible reason and 
virtues without flaw, the will of the 
people or the spirit of the people is 
not the rule which decides what is 
just or unjust. 

* * * 

It would be better to say that dem- 
ocracy is the régime wherein the peo- 
ple enjoy their social and political 
majority and exercise it to conduct 
their own affairs. 

It demands that 


. .. a juridically formulated consti- 
tution determine the basic laws . 
absolute primacy of the relations of 
justice and law at the base of so- 
creme. .s 

A community of free men cannot 
live if its spiritual base is not solely 
law. 

This book was written during the 
war but with the post-war period in 
view. It was written primarily for 
the French people; but its perspec- 
tive is so extended, its principles and 
conclusions so universally true, that 
it has universal application. It is a 
small book, but it has great signifi- 
cance for all the world. It can be 
read in a short time; but it should 
not be just read; it should be studied. 
A fourth or fifth reading will give 
fresh light and understanding. 

The book concludes with a call 
for “heroic humanism.” It is signifi- 
cant that the three last books that I 
have reviewed for the JOURNAL 
(See 32 A.B.A.]. 335 and 32 A.B.A.]. 
470-471) all emphasized the same 
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essential need. Becker, the historian, 
Mumford, the social scientist, and 
Maritain, the philosopher, all have 
said that our crisis demands a public 
awakening, a spiritual revival, and 
a re-consecration to civic service. Says 
Maritain: 


... the peace will not be won unless 
the people understand and unless the 
intellectual and moral reform effected 
within them is equal to the suffering 
of their present martyrdom, and equal 
to the breadth of social transforma- 
tions alike necessary if civilization is 
to survive.... ...all the peoples... 
will have to choose between a common 
task of heroic renewal and the old 
selfishness and the old covetousness 
which would start up chaos all over 
again.... 

The essential problem of recon- 
struction is not a problem of plans, 
it is a problem of men, the problem 
of the new leadership to come. It is 
not by self-appointment that these 
leaders will become qualified. May 
they be appointed by heroism and 
devotion! ... 

. .. we must exact from our leaders 
moral consistency, the strength of one 
who acts on principles . . . 

. .. to have faith in liberty and in 
fraternity, an heroical inspiration and 
an heroical belief are needed which 
fortify and vivify reason, and which 
none other than Jesus of Nazareth 
brought forth in the world. 


RospertT N. WILKIN 
Cleveland, Ohio 


American FOREIGN POLICY 
IN THE MAKING: 1932-1940: A 
Study in Responsibilities. By Charles 
A. Beard. August 19, 1946. New 
Haven: Yale University Press. $4. 
Pages 336. 


This important historical work 
is not one which should be reviewed 
critically and comprehensively in 
this department, as the competence 
of its analysis and documentation 





1. The author quotes statesmen and phi- 
losophers in support of his statements. He 
might also have quoted historians and legal 
scholars. Francisco Suarez, author of one 
of the most comprehensive studies of law 
(Laws), pointed out that never before the 
coming of Christ had the universality of 
men been gathered together in one politi- 
cal body but was divided into various com- 
munities. 
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might seem to call for. ‘The public 
utterances and events with which it 
deals are still fresh and poignant in 
the minds of our members. Ameri- 
can lawyers divide sharply and feel 
deeply on the issues. Naturally, many 
members of the Association are 
quoted—more than a few of them 
contributors to the columns of the 
JouRNAL. The House of Delegates 
has had no occasion to debate and 
vote an Association attitude on the 
underlying question. Having given 
some “preview” of this volume be- 


A.B.A.]. 
\08) this department may best set 


fore its publication (32 


forth some description of what it is 
and contains, to enable our readers 
to decide for themselves whether 
thev wish to obtain and read so con 
troversial a work. 

Professor Beard has undertaken 
to put together the record on the 
question: “Who or what led the 
United States into World War TT?” 
The nature and limitations of his 
work are described in his Chapter 
III: “Problems Posed by Charges of 
War Guilt” (pages 43-46). He deals 
with public statements as to the 
foreign policy of the United States 
(1932-40) , 


ments on international morality, or 


“not with pronounce 


with secret negotiations, offers or 


(Pref- 
ace). He does not undertake to an- 


promises in foreign affairs” 


swer his own questions; his method is 
to let the documented facts spell out 
The 
protagonists of his narrative are Pres- 
ident Franklin D. Roosevelt and 
Wendell Wilkie; but a host of other 
spokesmen of government and public 


their own accusations, if anv. 


opinion are quoted, in chronological 
perspective against the background 
of fateful events. 

The opening chapter gives the 
record as to whether or not “evil 
Senators” were “responsible for 
World War II”, in rejecting ratifi- 
cation of the 
without 


League of Nations 
which Presi 
dent Wilson refused to accept. The 
second chapter brings back to mind 
the dis-unity and “isolationism” of 


reservations 


American public opinion—were the 


pe ople themselves responsible for the 
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In Chapter IV, 
which is also preliminary, the atti- 
tudes of the Democratic leadership 
in 1924 and 1928, particularly in 
the party platforms and campaigns, 


descensus averni? 


are sketched. 

The ensuing six chapters contain 
the meat of the documentation and 
analysis: 

V. Franklin D. Roosevelt Re 
pudiates the League of Na- 
tions in 1932. 

VI. President Roosevelt Adheres 
to an Isolationist Policy in 
1935. 

Vil. Hewing to the Isolationist 
Line in 1934, 1935 and 1956. 
Turn and Return in 1957 
1938. 

IX. Neutrality, Peace and Non 
Intervention Reaffirmed in 
1939. 
X. Peace Promises in the Ele« 
tion Year 1940. 

Hundreds of historians, publicists, 

and skilled 


thumbing this book at this 


reviewers, are doubt- 
lessly 
time, with pens and pencils poised 
to “take it apart” or laud it to the 
skies. It will 


which will rage for many a vear. 


start controversies 
Differing conclusions will be drawn 
facts; and 
data, not in the nature of public 


from the record other 
utterances by American leaders, will 
be adduced to point to or support 
different 
Presumably, none of these incidents 


additional or opinions. 
will disturb a contemplative, objec- 
tive historian such as_ Professor 
Beard, who has assembled the record 
and left the verdict to the considered 
judgments of posterity. 

New and urgent issues are ahead, 
as to the determination and conduct 
of American foreign policv—the ex 
tent to which it can and should be 
divorced from partisan politics and 
put in experienced hands, the modi 
fications in constitutional provisions 
or practice which may he imperative. 
the consequences of American pai 
ticipation in the United Nations 
For the consideration of these, Pro 
fessor Beard’s work has a clinical 


value. 


From CRAIL DUST TO STAR 
DUST. The Story of 
Transportation. By Edward A. Stam 
1946. Dallas, Texas: The Transpoi 


tation Press. $3. Pages 260. 


America) 


A vivid and dramatic story of thx 
step-by-step development and ex 
pansion of transportation in Ame) 
ica, from its venturesome beginnings 
to the post-war present, has been 
written by a practical transportation 
man and earnest student of history 
who has caught and put on pape 
much of the romance and daring en 
ierprise as well as the engineering 
and commercial realities through 
which the pioneering dreams of bold 
spirits became commonplaces _ ol 
\merican life. 

Here is the pictured story, first, 
of men and women who drove west 
ward through the wilderness and out 
of the passes, pushed up and down 
the rivers and the plains, marked out 
a Santa Fe trail 
eraves, took possession of an empir¢ 


with blood and 


and went to work on transportation 
facilities to hold and serve it. We 
read again of dusty trails and sway 
ing covered-wagons, of tall ships and 
long routes, of barges and side-wheel 
steamers on the rivers, then then 
trestling as the railroads were pushed 
westward across the continent. With 
in present memories came hard-sur 
faced highways, the automobile and 
the amazing development of the 
motor carrier, and finally the lighted 
airfields, the conquest of air lanes 
and the flights of the giant planes. 

In such a narration, there moves 
and lives the spirit which has made 
America a land of individual oppor- 
tunity and independent ways of life 

the tireless quest for practicable in- 
vention, the will to start and own 
businesses and make them grow, the 
cnergy and the satisfactions of fre 
enterprise and venture capital. Any 
thing which may help to save the 
memory and the spirit of those mani 
festations of America is worth writ- 
ing. Mr. Starr has given a very read- 
able book; it is made graphic with 
many maps and illustrations; and the 
exposition of legal problems has a 


trained lawyer's grasp. 
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lhe literary cupboard of ftorthcom- 
ng books has not been completely 
are during August, but the num 
ver does not include many of especial 
nterest to lawyers as such, aside from 
\lpheus T. Mason’s awaited biogra- 
phy Brandeis (September 9; The 
Viking Press, New York; $5). Walter 
. Armstrong will review it in our 
October issue. 

Around September first there will 
% available an American edition of 
Inimal Farm, by George Orwell 
Harcourt, Brace and Company, 
New York; $1.75). When it was 
published in a scant edition in Eng- 
land, it caused a stir. ‘The few copies 
which came to America — started 
people talking—perhaps thinking. 
Chis department recommends it for 
buying and reading for relaxation 
and half-humorous provocation. The 
characters, of course, are not short 
sighted capitalists, impromptu lead- 
ers of labor, fuzzy-minded “fellow- 
travellers,” or rapacious revolution- 
aries—they are just animals on a 
farm. Mr. Orwell does not argue a 
point or intrude a moral, but it is 
all very expertly done. Somehow the 
satire seems to show up the fallacies 
of Communism and to make the col- 
lectivist state seem shoddy and un 


TRYGVE LIE’S SUMMARY 
(Continued from page 557) 
atomic power, the choice is between 
life and death. The failure of The 
United Nations would mean_ the 
failure of peace, the triumph ol 

destruction. 

As the Preparatory Commission 
foresaw, the Secretary General in 
certain circumstances must speak fon 
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appealing. This might turn out to 
be one of the talked-about books of 
1946. 

en poems in the heroic mold, 
from the works of Homer, Virgil, 
Lucretius, Chaucer, Dante, Spenser, 
Milton, Byron and Wordsworth, will 
be discussed in The Noble Voice by 
Mark Van Doren, one of America’s 
most enjoyable critics, who never for- 
gets that a great deal of our reading 
is done for pleasure (September 16; 
Holt and Company, New York; $3). 

What is described as an “uncen- 
sored” story of Marshall Tito and 
the late General Draga Mihailovich 
has been written by David Martin, 
former Canadian newspaper man 
and RCAF pilot, under the title of 
Ally Betrayed. Prentice-Hall of New 
York will publish it in September 
($3.50). It is said to be likely to 
renew a lot of controversy as to the 
policy of the British Foreign Office 
and the American State Department 
as to the picturesque Chetnik who 
organized a resistance to the Nazis, 
as they invaded Yugoslavia, which 
many believe was the decisively 
delaying factor that saved Stalingrad 
for the Soviet Union whose follow- 
ers later sent him to a traitor’s death. 


Irygve Lie, the lawver who is 


the Organization as a whole. It is 
with a deep sense of responsibility 
that I appeal to the members of The 
United Nations, and more especially 
to those powers which have special 
rights and obligations under the 
Charter, to ponder the dangers to 
which I have called attention and to 
exert every effort to overcome them. 
There is much that the secretariat 


can do, and, given the approval and 
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Secretary-General ol the United Na 
tions, has written the introduction 
to Louis Dolivet’s new handbook. 
United Nations. The organizational 
chart, lists of personnel, etc., sup 
plement the Charter and the Statute 
of the Court. (September 3; Farrar, 
Straus and Company, New York; 
$1.75). 

The story of Anna Zenger, the 
first woman newspaper editor and 
publisher in America, who is said 
to be the unheralded heroine ol! 
Peter Zenger’s dramatic fight for 
freedom of the press in America and 
the struggles which raged around the 
historic Eastchester Church in Mt. 
Vernon, New York, more than two 
centuries ago, has been written by 
Kent Cooper, the vigorous Executive 
Director ot the Associated Press. 
(October 20; Farrar, Straus and Com 
pany; $3.75). 

In November the Viking Press 
will publish Frances Perkin’s reminis 
cent The Roosevelt I Knew ($3.75) . 

Donald M. Nelson’s Arsenal of 
Democracy, his description of the 
work of the War Production Board, 
will be issued on September 5, hav- 
ing been postponed since May 2. 
(Harcourt, Brace and Company, 
New York; $3.50). 


co-operation of the members and the 
voting of the necessary credits, it will 
not fail. But upon the members of 
the Organization lies the ultimate 
responsibility; upon them it ulti 
mately depends whether The United 
Nations fulfills the hope that is 
placed in it. 
26 June 1946. 
PryGve Lip, 
Secretary General 
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Members of the American Bar As- 


sociation in each State should famil- 
iarize themselves with the names and 
qualifications of the members of the 
House of Delegates, and in particu- 
lar with their own representatives in 
that agency of the profession of law. 

The House of Delegates has be- 
come increasingly an influence in 
behalf of the interests of American 
lawyers and as a spokesman in behalf 
of the long-run interests of the pub- 
lic. —The thoroughly representative 
character of the House, due to the 
diverse sources and methods through 
which 


gives great weight to its considered 


its membership is chosen, 


opinions as reflecting the views of a 
cross-section of America. A more 
representative body in its makeup, 
so far as lawyers from all parts of 
the country and all angles of the pro- 
fession are concerned, could hardly 
be devised. 


Members of the Association will 
do well to understand the represent- 
ative composition of their House of 
Delegates, and see to it that they are 
represented in it as they wish to be. 
The basic purpose of the House is 
to bring together in one body for 
debate and action, the democratically 
chosen representatives of virtually 
all angles of the profession of law 
in the United States. Components of 
the House are (Constitution, Article 
V, Sections 1 and 3): 

State Delegates: One from each 

State, nominated by petition and 
elected for a three-year term by 
the mail ballots of all the Associa- 
tion members in that State (Article 
V, Sections 4 and 5); with a Dele- 
gate likewise chosen from the Dis 
trict of Columbia, Hawaii, Puerto 

Rico, and a Territorial Group. 
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Know Your 


House of Delegates 


State Bar Delegate: At least one 
from each State Bar Association 
or organization (Article V, Section 
6)—a limited number more based 
on their number of members in the 
American Bar Association; such 
delegates being elected by the State 
Bar organization in such manner 
as its Constitution or other rules 
provide. 

Local Bar Association Delegates: 
One from each of sixteen larger 
local Bar Associations, likewise 
chosen by the local Association 
(Article V, Section 6); such dele- 
gates being in diminution of the 
number which the State Associa- 
tion in that State would otherwise 
have. 

Representatives of various affili- 
ated organizations of the legal 
profession, which are named in 
the Association’s Constitution 
(Article V, Sections 3 and 7). 
Delegates from various organiza- 
tions of the legal profession which 
the House has admitted to affilia- 
tion. (Article V, Section 7). 

The Attorney General of the 
United States, ex officio 

The Solicitor General of the 
United States, ex officio 

The Director of the Administra- 
tive Office of the United States 
Court, ex officio 

The Officers of the Association, 
ex officio 

The Members of the Board of 
Governors, ex officio 

The Chairman of Sections of the 
Association (Article V, Section 3; 
Article IX, Section 1). 

Former Presidents of the Associa- 
tion who registered by 12 o'clock 
on the opening day of the last 
Annual Meeting (Article V, Sec- 


tion 3; lines 32-37). 

It will be 
above-stated basis gives to the small 
er States a_ larger 
representation as compared with the 
more populous States, if the Dele 
gates were allocated solely on the 


perceived that the 


proportionate 


basis of the American Bar Associa 
tion membership in each State. On 
the other hand, the larger States 
often gain representation through 
the accreditation of lawyers serving 
in other capacities than as State 
Delegates or State or local Bar As- 
sociation Delegates. 


Total Membership of the House 
As constituted for the mid-year meet- 
ing held in Chicago on July 1-3, the 
House had 188 members, made up 
as follows: 


State Delegates 52 
State Bar Delegates 72 
Local Bar Association Delegates 15 
Assembly Delegates 8 
Representatives of Named Affl- 
iated Organizations 5 
Delegates of Organizations Ad- 
mitted to Affiliation 6 
The Attorney General and Solic- 
itor General 2 


The Director of the Administra- 
tive Office of the United States 
Court ] 

The Officers of the Association 4 

The Members of the Board of 


Governors 12 
The Chairmen of Sections 14 
The Former Presidents Who 

Registered 7 


List of Members of 

the House of Delegates 

By States, the names of the present 

members of the House of Delegates, 

with their representative capacities, 
are as follows: 
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NAME OF REPRESENTATIVE 


TERM 


DELEGATE CAPACITY EXPIRES 
ALABAMA 1a 
Wn. LOGAN MARTIN........... Board of Governors. 1947 
600 N. 18th St., Birmingham 3 = (1946) and_ State 
Delegate (1947) 
RICHARM) Fs RIVER sstsicnt es cced Alabama State Bar 1946 
Box 235, Montgomery Association 
HENRY UPSON SIMS............ Former President— 
Protective Life Bldg., Birming- American Bar’ Asso- 
ham 3 ciation 
ARIZONA 
ee: | Sree rece re rs: The State Bar of Ari- 1946 
Bank of Arizona Bldg., Prescott zona 
|. Byron McCormick.........State Delegate...... 1948 
College of. Law, University of 
Arizona, Tucson 
ARKANSAS 
WILLIAM H. ARNOLD.......... Bar Association of 1946 
Box 676, Texarkana Arkansas 
A. We RI occ edn skdccince Board of Governors 1947 
314 W. Markham St., Little (1947) and State 
Rock Delegate (1946) 
CALIFORNIA 
MARTIN J. DINKELSPIEL......... Bar Association of 1946 
333 Montgomery St., San Fran- San Francisco 
cisco 4 
PAUL PR civ cc sae cceseaeon Los Angeles Bar Asso- 1946 
433 S. Spring St., Los An- ciation 
geles 13 
RUSSELL F. O’HARA............ The State Bar of Cal- 1946 
525 Capitol St., Vallejo ifornia 
DELGER TROWBRIDGE...........State Delegate...... 1947 
One Montgomery St., San 
Francisco 4 
LOVE WHIGEEP 5 Fh. 20S bow The State Bar of Cal- 1946 
11] W. Seventh Bldg., Los An-_ ifornia 
geles 14 
COLORADO 
WiLBurR F. DENIOUS........... The Colorado Bar As- 1946 
Equitable Bldg., Denver 2 sociation (1946) 
and Chairman— 
The National Con- 
ference of Bar Ex- 
aminers (1946) 
James A. Woopns..............State Delegate...... 1946 
First Nat'l Bank Bldg., Den- 
ver 2 
CONNECTICUT 
CHARLES M. LyMAN........... State Delegate...... 1948 
129 Church St., New Haven 8 
Hepewaep . WARE. .......6--<0 State Bar Association 1946 
Box 777, Westport of Connecticut 
DELAWARE 
PERCY WARREN GREEN.........State Delegate...... 1946 
Equitable Bldg., Wilmington 7 
JAMES R. MORFORD............ Board of Governors.. 1946 
Delaware Trust Bldg., Wil- 
mington 28 
Wiesel: BOOGR xs cinise tds ces Delaware State Bar 1946 


Delaware Trust Bldg., Wil- Association 


mington 28 
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NAME OF REPRESENTATIVE TERM 
DELEGATE CAPACITY EXPIRES 
DISTRICT OF COLUMBIA 
WALTER M. BASTIAN.......... Treasurer—American 1946 
National Press Bldg., Wash- Bar Association 
ington 4 
Joun J. CARMopy............. Bar Association of the 1946 
815 15th St., N.W., Washing- District of Colum- 
ton 5 bia 
Henry P. CHANDLER.......... The Director of the 


Administrative Of- 
fice of the United 
States Courts 


U. S. Supreme Court Bldg., 
Washington 13 


WOME, (CRAM iii wide eoutan The Attorney Gen- 

Dept. of Justice, Washington eral of the United 
25 States 

Pe re The Federal Bar As- 


Federal Trade Commission, sociation 
Washington 25 
Witwow. © GaeRiisiees 66.34 Bar Association of 


Evans Bldg., Washington 5 the District of Co- 


lumbia 
Francis. W. Hitt, .jr........... Bar Association of the 
Woodward Bldg., Washing- District of Colum- 
ton 5 bia 
Boarra «Js LAWSiiiseei Jc. Chairman—Section of 
U. S. Dist. Court for Dist. of Judicial Adminis- 
Columbia, Washington | tration 
J. Howarp McGraTH......... The Solicitor Gen- 
Dept. of Justice, Washing- eral of the United 
ton 25 States 
Grorce M. Morris............ Former President — 
American Security Bldg., American Bar As- 
Washington 5 sociation 
Prscy W. POIRIMO. cai so... Chairman—Section of 
Southern Bldg., Washington 5 Taxation 
Hieway f. Quite::............State Delegmtes:.... 
Woodward Bldg., Washing- 
ton 5 
MARGUERITE RAWALT.......... National Association 
1801 16th St., N.W., Washing- of Women Lawyers 
ton 9 
CHARLES S. RHYNE............ Assembly Delegate... 


730 Jackson Place, N.W., 
Washington 6 
JAMES J. ROBINSON............ Chairman—Section of 
U. S. Supreme Court Bldg., Criminal Law 
Washington 13 


EpGAR TURLINGTON............ Chairman—Section of 
1416 F St., N.W., Washing- International and 
ton 4 Comparative Law 
Rosert C. WATSON..........- Chairman—Section of 
815 Fifteenth St.. N.W., Wash- Patent, Trade- 
ington 5 Mark and Copy- 
right Law 
FLORIDA 
Coit TOW i286 cece State Delegate...... 
Citizens Bldg., Tampa 2 
ROBERT R. MILAM............ Florida State Bar As- 
Greenleaf Bldg., Jacksonville 1 sociation 
GEORGIA 
ARTHUR G. POWELL ...........State Delegate...... 
Citizens & Southern Nat’! Bank 
Bldg., Atlanta 3 
pound Wij SEAMON 6 6 oss cciccincs. Assembly Delegate .. 
The 22 Marietta Bldg., At- 
lanta 3 
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NAME OF REVRESENTALINE 
DELEGATI CAPACITY 
ee eae lc Sa. eee eee Georgia Bar Associa- 
Candler Bldg., Atlanta 3 tion 
HAWAII 
J. GARNER ANTHONY... State Delegate. 
Box 3199, Honolulu 
LIVINGSTON JENKS . Bar Association — of 
30x 3196, Honolulu Hawaii 
IDAHO 
a 8 MERRILL. State Delegate 
Carlson Bldg., Pocatello 
Paut ‘T. Pr&TrERSON Idaho State Bar 
Box 29, Idaho Falls 
ILLINOIS 
WarREN B. BUCKLEY. ...... Illinois State Bar As 
135 S. LaSalle St., Chicago 3 sociation 
J. F. DAMMANN............... The Chicago Bar As 
120 W. Adams St., Chicago 3 sociation 
TAPPAN GREGORY............0- Board of Governors 
105 8. LaSalle St., Chicago 3 (1946) and State 
Delegate (1948) 
CHARLES B. STEPHENS ....Chairman—Section of 
First Nat'l Bank Bldg., Spring- Bar Activities 
field 
KLoyp E. THOMPSON = Illinois State Bar As- 
11 S. LaSalle St., Chicago 3 sociation (1946) 
and American Law 
Institute (1946) 
kpGak B. TOLMAN .. Board of Governors 
30 N. La Salle St., Chicago 2 
Henry C. WARNER . Illinois State Bar \s 
Dixon sociation 
INDIANA 
CHASE HARDING ...... ..... The Indiana _ State 
Citizens Nat'l Bank Bldg., Bar Association 
Crawfordsville 
Cuantgs A. Low... 2.6 ..5.65 The Indiana State 
Lawrenceburg Bar Association 
Fit F, SEEpirnT................ Board of Governors 
\ssociates Bldg., South Bend 2 
JULIAN SHARPNACK. -Ja-sivte kate:  DORMRNE 6. 05 
133 Washington St., Columbus 
IOWA 
FrepeRIC M. MILLER... .....State Delegate 
State House, Des Moines 19 
Joun C. Pryor............... President — National 
Tama Bldg., Burlington Conference of Com- 
missioners on Uni- 
form State Laws 
Burt |. THOMPSON .......lowa State Bar Asso- 
State Bank Bldg., Forest City ciation 
KANSAS 
DovucLas Hupson .sseee.-atate Delegate. 
Marble Bldg., Fort Scott 
BeryL R. JOHNSON . The Bar Association 
Nat'l Bank of Topeka Bldg., of the State of Kan- 
Topeka sas 
W. E. STANLEY.. .«e-Assembly Delegate. . 


First Nat'l Bank Bldg., Wich- 
ita 2 


* Serving until successor is certified 
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NAME OF REPRESENT ALIN 
DELIGAHI CAPACTTY 
KENTUCKY 
r. M. Gatpnin, Jr............State Delegate 


Marion E£. favlor  Bldg., 


Louisville 2 
PRANK S. GINOCCHIO. .... Kentucky 


, State Bar 
268 W. Short St... Lexington \ssociation 


LOUISIANA 
LeDoux R. ProvostTy.:....... State Delegate.....1 
Guaranty Bank & Trust Co. (1946) 


Bldg., Alexandria | 


Leon SARPY....... .... Louisiana State Bar 


New 


Whitney Bldg.. Or- Association 
leans 12 
MAINE 
(Vacancy) ..«eMaine State Bar As- 
sociation 
CLEMENT F. Rosinson.........State Delegate...... 
85 Exchange St., Portland 3 + ; 
MARYLAND 
Pact M. HicinsorHom........ The Bar Association 
Munsey Bldg., Baltimore 2 of Baltimore City, 
Inc. 
CHARLES RUZICKA. . .....-+Maryland State Bar 
First Nat'l Bank Bldg., Balti- Association 
more 2 
W. Conwei SmitH...........State Delegate 
Court House, Baltimore 2 
MASSACHUSETTS 
NATHAN P. Avery............Massachusetts Bar 


56 Suffolk St.. Holvok« 
BAIAS TOEED icc clea 
15 State St., Boston 9 


Association 
eee The Bar Association 
of the City of Bos- 
ton 
Frank W. GRINNELL....%....... State 
60 State St., Boston 9 
JOSEPH SCHNEIDER , 
1] Beacon St., Boston 8 


Delewate. cc. i. 


.. The Law Society of 
Massachusetts 


Mayo ApAMs SHATTUCK.......Massachusetts Bar 
15 State St., Boston 9 Association 

MICHIGAN 

GrEorce E. Branp............. State Bar of Michigan 
Barlum Tower, Detroit 26 

GLENN M. Coucrer..... .... State Bar of Michigan 
Ford Bldg., Detroit 26 

DEAN W. BRLUBY « i 6:c.0056 ss c00% State Bar of Michigan 
Mutual Bldg., Lansing 7 

James I. McCLintock......... Detroit Sar Associa- 
Fidelity Bldg., Detroit 26 tion 

W. Duets SEBORR. 60k ds State Delegate..... 
National Bank Bldg.. Detroit 

26 

GLENN TK. “WINTERS... . 00s caus American Judicature 
Hutchins Hall, Ann Arbor Society 

MINNESOTA 

Donatp D. Harrigs...........Minnesota State Bar 


Association 
....-State Delegate. . 


Alworth Bldg.. Duluth 2 
Morris B. MITCHELL..... 


First Nat'l-Soo Line Bldg., (1946) De 
Minneapolis 2 
pawns 0S) SPOR. 5 Wears Minnesota State Bar 
First Nat'l Bank Blde., St. Association 
Paul 1 
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NAME, OF REPRESENTATIVE TERM 
DELEGATE CAPACITY EXPIRES 
MISSISSIPPI 
HuBerT S. LipscoMB........... State Delegate...... 1948 
Millsaps Bldg., Jackson 100 
E. MORSE....5...... ...+. Mississippi State Bar 1946 
Standard Life Bldg.. Jackson 
110 
ex Eb. RVR... ; .... National Association 1946 
New Capitol, Jackson of Attorneys Gen 
eral 
MISSOURI 
Joun T. Barker..............State Delegate...... 1947 
Commerce Bldg., Kansas City 6 
JAMES E. GARSTANG...........- The Bar Association 1946 
118 Olive St., St. Louis 2 of St. Louis 
WILLIAM E, Kemp............. Missouri Bar.... 1946 
City Hall, Kansas City 6 
JosepH A. McCLaIN, Jr... .. Chairman—Section of 1946 
Railway Exchange Bldg., St. Legal Education 
Louis | and Admissions to 
the Bar 
ROLAND F. O’BryeEn...........! Missouri Bar... 1946 
Boaunen’s Bank Bldeg., St. 
Louis 2 
\LLEN L.. OLiver.............. Missouri Bar... 1916 
H-H Bldg., Cape Girardeau 
KENNETH TEASDALE... ..... 2.0004 Assembly Delegate... 1916 
Boatmen’s Bank Blide., St. 
Louis 2 
MONTANA 
James ‘T. FINLEN, JR.. .-Montana Bar Asso- 1946 
Hennessy Bldg., Butte ciation 
WP RMSE. ccs elias oes Board of Governors. 1946 
Electric Bldg., Billings 
JuLius J. WUERTHNER.......... State Delegate 1948 
Ford Bldg., Great Falls 
NEBRASKA 
Paut E. BosLaucu.. Nebraska State Bar 1946 
Clarke Bldg., Hastings \ssociation 
Ve Be Magia e areca ooo < ....-Chairman—Section of 1946 
3316 Farnam St., Omaha Insurance Law 
Grorce H. Turner..... .. State Delegate. . 1948 
State House, Lincoln 9 
NEVADA 
JOHN SHAW. Poite. H.).. 60. S60: State Delegate..... 1946 
15 W. Second St... Reno 
GEORGE L. SANFORD........... State Bar of Nevada 1946 
Carson City 
NEW HAMPSHIRE 
Robert W. Upton .....New Hampshire Bar 1946 
Patriot Bldg., Concord \ssociation 
LOUIE. WWMEAN. a. okie sie dace State Delegate..... 1946 
15 Market St., Manchestei 
NEW JERSEY 
Roperr K. BeLv... .... New Jersey State Bar 1946 
801 Asbury Ave., Ocean City \ssociation 
ORE CAE oak aN Ra Gs New Jersey State Bar 1946 
26 Journal Square. Jersey City Association 
6 
\LLEN B. Enpicorr, JR. New Jersey State Bar 1946 


Guarantee Trust Bldg., Atlan Association 


tic City 








NAME 01 REVRESENTATIVE 
DELFGAT CAPACITY 
WILLIAM W. EVANS........ . State Delegate...... 


i129 Market St., Paterson | 
Grorce W. C. McCarter...... 
13 Commerce St., Newark 2 
SYLVESTER C. SMITH, JR... 
18 Bank St., Newark | 
ARTHUR IT’. VANDERBILT. . 
744 Broad St., Newark 2 


New Jersey State Bar 
Association 
. Assembly Delegate... 


«why Former President 
American Bar As- 
sociation 


NEW MEXICO 
FLoyp W. BEUTLER . State Bar of New 
‘Taos Mexico 
Ross L: MALone, JR... ..55...... State Delegate...... 
Rosswell 
NEW YORK 
Grorce H. Bonn. ...State Delegate... 
State Tower Bldg., Svracuse 2 
JOHN KIRKLAND CLARK......... \ssembly Delegate 
72 Wall St.. New York 5 
WILLIAM A. DOUGHERTY....... Chairman—Section of 
30 Rockefeller Plaza, New Mineral Law 
York 20 
Wasven. W., Riaioi i oc eee Chairman—Section of 
70 Pine St., New York 5 Real Property, Pro- 
bate and Trust 
Law 
Ropert MoC. MARSH.......... New York County 
15 William St., New York 5 Lawyers’ Associa 
tion 
FRANKLIN E. PARKER, JR........ The Association of 


10 Wall St., New York 5 the Bar of the City 
of New York 

Former 
American Bar As 
sociation and Board 
of Governors 


WittiAM L. RANsoM........ President 


33 Pine St., New York 5 


JoserH Roscu .. .New York State Bar 
D. & H. Bidg., Albany | \ssociation 


LyMAN M. TONDEL, ]R . Chairman 
31 Nassau St., New York 5 
PuiLip J. WHICKSER.. 
Buffalo Insurance Bldg., 


Buffalo 3 


Junior 
Bar Conference 
.New York State Bian 

\ssociation 


NORTH CAROLINA 
ROIS T WeIRO as wre eg ee enn The North 
lide Water Bldg.. Wilmington State Bar 
WIRE SION oid a pce aes ses President — American 
Security Bank Bldg., Raleigh Bar Association 
and Assembly Dele- 


Carolina 


gate 
Francis FE. WINSLOW.......... State Delegate. . 
Peoples Bank & ‘Trust Co, 
Bldg., Rocky Mount 


NORTH DAKOTA 
Herbert G. NILLEs.. 
Black Bldg., Fargo 


.. State Delegate...... 


Roy A. PLOYHAR .. State Bar Association 
Valley City of North Dakota 

OHIO 

Howaapb L. BARKDULL..... .State Delegate...... 


Union Commerce Bldg 
Cleveland 14 


Seplember, 1946 ¢ Vol. 32 


llouse of Delegates 





TeRM 
EXPIRES 


1948 


1946 


1916 


1916 


1947 


19-16 


1916 


1946 


1916 


1946 


1916 


1946 


1946 


1916 


1916 


1946 


19147 


1947 


1946 


1946 


599 

















House of Delegates 








NAME OF REPRESENTATIVE TERM 
DELEGATE CAPACITY EXPIRES 
MERTON L. FERSON............ President — Associa- 1946 
Univ. of Cincinnati Law tion of American 
School, Cincinnati 21 Law Schools 
H. Austin HAUXHURST......... The Cleveland Bar 1946 
Bulkley Bldg., Cleveland 15 Association 
WayMon B. MCLESKEY........ The Ohio State Bar 1946 
33 N. High St., Columbus 15 _— Association 
MurrRAy SEASONGOOD.........4/ Assembly Delegate... 1947 
Union Central Bldg., Cincin- 
nati 2 
Murray M. SHOEMAKER....... The Cincinnati Bar 1946 
First Nat'l Bank Bldg., Cincin- Association 
nati 2 
JoserH D. STecHer............Secretary — American 1946 
Toledo Trust Bldg., Toledo 4 Bar Association 
ge ee i. aera rer ees The Ohio State Bar 1946 
Union Commerce Bldg., Association 
Cleveland 14 
OKLAHOMA 
Jans D, Persees........-..55 Oklahoma Bar Asso- 1946 
Apco Tower, Oklahoma City 2 ciation 
Greate 5: BGG 66sec. Oklahoma Bar Asso- 1946 
1212 E. 29th St., Tulsa ciation 
ASW BREE kwesicsaincidooas State Delegate...... 1948 
American Bldg., Ada 
OREGON 
Amram TE. Lewis... 6. 0 sss. Oregon State Bar... 1946 
Public Service Bldg., Portland 
4 
ee ee eee eee State Delegate...... 1946 
Yeon Bldg., Portland 4 
i ae a oe Chairman—Section of 1946 


Morgan Bldg., Portland 5 Corporation, Bank- 


ing and Mercantile 


Law 
PENNSYLVANIA 
Joun G. BUCHANAN............ Pennsylvania Bar As- 1946 
Union Trust Bldg., Pittsburgh sociation 
19 
JosepH W. HENDERSON......... Former President — 
Packard Bldg., Philadelphia 2. American Bar As- 
sociation 
Davip F. MAXWELL............ State Delegate...... Interim 
Packard Bldg., Philadelphia 2 (1947) Delegate 
Rosert T. McCRACKEN........ Philadelphia Bar As- 1946 
1421 Chestnut St., Philadel- sociation 
phia 2 
M. LoutisE RUTHERFORD........ Pennsylvania Bar As- 1946 
Real Estate Tr. Bidg., Phila- sociation 
delphia 7 
GC) DROW GRRUM.. 2... 0650008 The Allegheny Coun- 1946 
Law & Finance Bldg., Pitts- ty Bar Association 
burgh 
PUERTO RICO 
Mansur’ TRAVERS. . 2... 2.00052. State Delegate...... 1948 
The Capitol, San Juan 
RHODE ISLAND 
ce ga: re Board of Governors 1948 
Hospital Trust Bldg., Provi- (1948) and State 
dence 3 Delegate (1946) 
Paank: 1. HInGasa.'. .siccicinnes Rhode Island Bar As- 1946 
Industrial Trust Bldg., Provi- sociation 
dence 3 
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NAME OF REPRESENTATIVE TERM 
DELEGATE CAPACITY Expires 
SOUTH CAROLINA 
git gk ag nT South Carolina Bar 1946 
Palmetto Bldg., Columbia (F) Association 
Douctas McKAY.............- State Delegate...... 1948 
Carolina Life Bldg., Columbia 
(D) 
SOUTH DAKOTA 
DwicHtT CAMPBELL ........... The State Bar of 1946 
Milwaukee Station Bldg., South Dakota 
Aberdeen 
ROY BN og oo ver esinain< ss State Delegate...... 1948 
Security Nat'l Bank Bldg., 
Sioux Falls 
TENNESSEE 
WALTER P. ARMSTRONG........ Former President — 
Commerce Title Bldg., Mem- American Bar Asso- 
phis 3 ciation 
CrAnizs S. Compsy.... .....0008 Bar Association of 1946 
Volunteer Bldg., Chattanooga Tennessee 
4 
PUB ARIE ois soc ee seen State Delegate...... Interim 
American Nat’! Bank Bldg., (1947) Delegate 


Nashville 3 


MAPGHEEE: TIONG. o0:s:0 060 n0ss Board of Governors 1948 
Hamilton Nat'l Bank Bldg., 
Knoxville 02 
TEXAS 
JAMES P. ALEXANDER..........- State Bar of Texas 1946 
Supreme Court, Capitol Sta- (1946) and Chair- 
tion, Austin 1] man — National 
Conference of Ju- 
dicial Councils 
(1946) 
ED ME 5 oo Sik big o potresiv's State Bar of Texas.. 1946 
Alamo Nat'l Bank Bldg., San 
Antonio 5 
JoHN P. BULLINGTON........... Chairman—Section of 1946 
Esperson Bldg., Houston 2 Public Utility Law 
FRANK HARTGRAVES ........-.. State Bar of Texas.. 1946 
Menard 
Jas. L. SHepHenp, Jr........... State Delegate...... 1948 
Esperson Bldg., Houston 2 
Davip A. SIMMONS............ Board of Governors 1946 
Commerce Bldg., Houston 2 
]. CABO DHGMPION «once cece. The Bar Association 1946 
Kirby Bldg., Dallas | of Dallas 
UTAH 
>) rr Interim 
Milford (1946) Delegate 
LELAND M. CuMMINGS......... Utah State Bar...... 1946 
State Capitol, Salt Lake City 1 
VERMONT 
Doran G, DAV. «2 660000000: Board of Governors (1948) 
25 Tremont St., Barre and State Delegate (1947) 
Ce a oy | Se aera Vermont Bar Associa- 1946 
Brattleboro tion 
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United Nations Events 





NAME OF REPRESENTATIVE TERM NAME OF REPRESENTATIVE TERM 
DELEGATE CAPACITY EXPIRreEs DELEGATE CAPACITY EXPIRES 
VIRGINIA W., J MARTON. 5 os 5 kei Chairman—Section of 1946 
SruART B, CAMPBELL.......... The Virginia State 1946 City Hall, Milwaukee 2 Municipal Law 
Wytheville Bar Association Epmunp B. SHEA.............. State Bar Association 1946 
\NDREW D. CHrRisTIAN..........: Association of Life 1946 735 N. Water St., Milwaukee 2 of Wisconsin 
— Life Bldg., Richmond Insurance Counsel WYOMING 
eee ae ee State Delegate...... 1947 L. A. BowMAN Saiki Serena e si wie Wyoming State Bar.. 1946 
Electric Bldg., Richmond 12 First Nat'l Bank Bldg., Lovell 
Guy B, Haseenove ....+.Virginia State Bar... 1946 WitiraM O. WIIson........... Board of Governors 1948 
1001 E. Main St., Richmond 19 rea Majestic Bldg., Cheyenne (1948) and State 
; vs Delegate (1948) 
WASHINGTON 
: : TERRITORIAL GROUP (Alaska, Canal Zone, and Philippine Is.) 
FRANK E. HOLMAN............. Seattle Bar Associa- 1946 
Hoge Bldg., Seattle 4 shen Te, Bw ROMIIOIN 55.5 60 sian's: ccc UN Is ssw 1947 
WtttiaM G. MCLAREN......... State Delegate...... 1948 Seward Bldg., Juneau, Alaska 
Dexter Horton Bldg., Seattle 4 
ROBIN Ve WRETB 5 5.0505 cc vcweges Washington State 1946 — 
Skagit Nat'l Bank Bldg., Mount Bar Association 
bers we ASSEMBLY DELEGATES 
WEST VIRGINIA Term 
Rotta D. CAMPBELL Lad. sta\s wie nts State Delegate...... Interim Joun Kirxtanp CrarK, — 
_ SR See, Seen ergs ning 9" 72 Wall St., New York 5, N.Y..........0.000000+ 1946 
FRANK C. HAYMOND........... Board of Governors 1947 Sy C.5 
Supreme Court of Appeals, bap sehr coe: a N 1946 
State Capitol, Charleston 5 So AD. a) ee eer ee 94 
THOMAS B. JACKSON........... The West Virginia 1946 WItuis SMITH, . 
Kanawha Valley Bldg., Bar Association Security Bank Bldg., Raleigh, N. C.............. 1946 
Charleston 22 KENNETH TEASDALF, 
CLARENCE E. MARTIN.......... Former President — Boatmen’s Bank Bldg., St. Louis 2, Mo........... 1946 
Peoples Trust Bldg., Martins- American Bar Asso- Cares S. RHYNE, 
burg ciation 730 Jackson Place, N.W., Washington 6, D. C..... 1947 
WISCONSIN Murray SEASONGOOD, 
ee ee Sesse Dar Accession 1008 Union Central Bldg., Cincinnati 2, Ohio......... 1947 
Wells Bldg., Milwaukee of Wisconsin Joun M. Staton, 
\LBERT B. HOUGHTON......... State Delegate...... 1947 The 22 Marietta Bldg., Atlanta 3, Ga............ 1947 
152 W. Wisconsin Ave., Mil- W. E. STANLEY, 
waukee 3 First National Bank Bldg., Wichita 2, Kans....... 1947 
Calendar of United Nations Events 
September 2 Food and Agriculture September 23 General Assembly of the 
Conference—2nd _Ses- United Nations New York 


sion Copenhagen 
September 2 Committee for Negotia- 
(Tentative) tions with Specialized 
Agencies New York 
September 3 Committee on Arrange- 
(Fessaiee) ments for Consultation 
with Non-Governmen- 
tal Organizations 
September 4 Council Meeting of 
PICAO 
September 6 Economic and _ Social 
(Tentative) Council—3rd Session 


New Yerk 
Montreal 


New York 
September 8 Governing Body of the 

ILO Montreal 
September 19 International Labor 

Conference—29th_ Ses- 

sion Montreal 





September 23 Transfer of UNESCO 
offices from London 


to Paris 
October 1-15 Regional Conference of 

PICAO Cairo 
October 15 Preparatory Commis- 
(Tentative) sion of the Interna- 

tional Conference on 

Trade and Employ- 

ment London 
October 15 Commission on Narcotic 
(Tentative) Drugs New York 


November 4 UNESCO General Con- 
ference—Ist Session Paris 


November Interim Commission of 
(exact dat t yet 7 i- 
ate not vet World Health Organi 


zation and its sub- 


committees Geneva 
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RESULTS OF 


N August 3, 1946, the Board 


of Elections met at the Head- 
quarters of the Association, 


canvassed the ballots, and announced 
the results of the balloting for State 
Delegates. 

There were twenty-one jurisdic- 


tions voting in the election this vear. 


ELECTIONS FOR STATE DELEGATES 


Seventeen of these elected delegates 
for the regular three-year term be- 
ginning at the conclusion of the next 
Annual Meeting of the Association. 
Eight jurisdictions voted for dele- 
gates to fill vacancies.in terms expir- 
ing in 1946 and 1947. 


In the twenty-one jurisdictions 





voting, there were fou 
Maryland, 


(Arkansas, 
Utah) in 
which more than one candidate had 


Nevada and 


been nominated by petition. Of th 
delegates elected, fourteen succeed 
themselves. The total number of bal 
lots sent out was 15,445. The total 
number of ballots returned was 6,242 


RESULTS OF ELECTION FOR STATE DELEGATES 


Jurisdiction 


Arkansas 
Colorado 
Delaware 
Georgia 
Idaho 
Indiana 


Louisiana 


Delegate Elected 


Edward L. Wright, Litthe Rock 
James A. Woods, Denver 

Percy Warren Green, Wilmington 
Arthur G. Powell, Atlanta 

\. L. Merrill, Pocatello 

Felford B. Orbison, New Albany 
LeDoux R. Provosty, Alexandria 


*LeDoux R. Provosty, Alexandria 


Marvland 
Minnesota 


Chas. Ruzicka, Baltimore 
William W. Gibson, Minneapolis 


‘William W. Gibson, Minneapolis 


Nevada Chas. 
New Hampshire 
New Mexico 
New York 
Ohio 

Oregon 
Pennsylvania 
Rhode Island 
Tennessee 
Utah 


A. Cantwell, Reno 

Louis E. Wyman, Mancheste 
**Ross L. Malone, Jr., Roswell 
George H. Bond, Syracuse 

Howard L. Barkdull, Cleveland 
Robert F. Maguire, Portland 
**David F. Maxwell, Philadelphia 
Henrv C. Hart, Providence 
**John T. Shea, Memphis 

Sam Cline, Milford 


*Sam Cline, Milford 


Vermont 
West Virginia 


**Deane C. Davis, Barre 
Rolla D. Campbell, Huntington 


*Rolla D. Campbell, Huntington 


TOTALS. 


*To fill vacancy expiring with adjournment of 1946 Annual Meeting. 


**To fill vacancy expiring with adjournment of 1947 Annual Meeting. 
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Ballots Ballots Voles 
Mailed Returned Received 
285 218 163 
403 167 149 
137 68 60 
124 248 221 
116 76 65 
75 278 256 
562 235 228 
62 219 209 
751 173 363 
636 245 231 
636 229 215 
161 125 63 
134 72 68 
134 64 58 
1,174 1,132 1,066 
1.714 694 631 
387 209 201 
Wa bs 607 572 
178 94 9| 
159 226 214 
175 110 58 
173 105 59 
115 64 64 
524 145 136 
324 139 133 
15,445 6,242 5.574 


SKOARD OF ELECTIONS 
Epwarp T. Faircuitp, Chairman 
WittiamM P. MacCracken, Jr.; 


LAURANT K. VARNUM. 
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Friday, October 25 
10:00 A.M. and 2:00 P.M. 
Section of Patent, Trade-Mark and 
Copyright Law 
12:30 P.M. 
luncheon of Section of Patent, 
Trade-Mark and Copyright Law 
Saturday, October 26 
10:00 A.M. 
Committee on Hearings 
Section of Patent, Trade-Mark and 
Copyright Law 
Section of Taxation 
2:00 P.M. 
Committee on Hearings 
Section of Patent, Trade-Mark and 
Copyright Law 
Section of Taxation 
7:30 P.M. 
Dinner of Section of Patent, Trade 
Mark and Copyright Law 
Sunday, October 27 


9:00 A.M. 
Annual 


Junior Bar Conference: 
meeting of delegates from state 
and local junior bar groups 

10:00 A.M. 

Section of Taxation 

12:30 P.M. 

Junior Bar Conference, luncheon 

Section of Bar Activities: Annual 
luncheon and conference of Asso 
ciation Secretaries 

Section of Taxation, luncheon 


2:00 P.M. 
Junior Bar Conference 
Section of Taxation 
Monday, October 28 
10:00 A.M. 


Assembly of the Association 
2:00 P.M. 
House of Delegates 
Section of Corporation, Banking and 
Mercantile Law 
Section of Insurance Law 
Section of International and Com 
parative Law 


Sixty-Ninth Annual Meeting 


ATLANTIC CITY, NEW JERSEY 
OCTOBER 28-NOVEMBER 1, 1946 


Tentative Schedule of Sessions 


Section of Judicial Administration 
Section of Municipal Law 
Section of Public Utility Law 
Section of Real Property, Probate 
and Trust Law 

Section of Taxation 

8:00 P.M. 
\ssembly 


10:00 P.M. 


President's reception 


Tuesday, October 29 
10:00 A.M. 


Section meetings: 
Bar Activities 
Corporation, Banking and Me 
cantile Law 
Criminal Law 
Insurance Law: Round Tables 
Junior Bar Conference 
Labor Relations Law: organiza 
tion meeting 
Mineral Law 
Municipal Law 
Public Utility Law 
Real Property, Probate and Trust 
Law: 
Probate and Trust Divisions 
Real Property Division 
Conference of Bar Examiners, jointly 
with Section of Legal Education 
and Admissions to the Bar 


12:30 P.M. 


Section of Legal Education, and 
Conference of Bar Examiners, 
luncheon 

Section of Mineral Law, luncheon 


2:00 P.M. 
Section meetings: 
Bar Activities 

Corporation, Banking and Mer- 
cantile Law 

Criminal Law 

Insurance Law: round tables 

International and Comparative 
Law 

Judicial Administration, jointly 
with Traffic Court Cominittee 


Labor Relations Law 
Legal Education and Admissions 
to the Bar, jointly with Con 
ference of Bar Examiners 
Mineral Law 
Municipal Law 
Public Utility Law 
Real Property, Probate and Trust 
Law 
Taxation 
7:30 P.M. 
Section dinners: 
Corporation, Banking and Mer- 
cantile Law 
Insurance Law 
Judicial Administration 
Public Utility 
Real Property, Probate and Trust 
Law 


10:00 P.M. 


Junior Bar Conference dance 


Wednesday, October 30 
10:00 A.M. 


\ssembly of the Association 


12:30 P.M. 


Section of International and Com- 
parative Law, jointly with Junior 
sar Conference, luncheon 

2:00 P.M. 

House of Delegates 

Section of Administrative Law: o1 
ganization meeting 

Section of Insurance Law 

Section of Judicial Administration. 
jointly with Committee on Improv 
ing the Administration of Justice 


Thursday, October 31 
10:00 A.M. 


Assembly of the Association 


2:00 P.M. 


House of Delegates 


7:00 P.M. 
Annual Dinner 


Friday, November 1 
10:00 A.M. 


Assembly of the Association and 
House of Delegates 
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@ When the House of Delegates met 
in Chicago on July 1-3, it was found 
that one of its 
valued 
WILLIAM 
KEMP, long an ac- 
tive worker in the 


members, 
EWING 


organized Bar, 
had taken office as 
Mayor of Kansas 
City, Missouri, on 
April 10 of this 
His politi- 


cal and_ personal 





year. 


WILLIAM E. KEMP 


success gave him the acclaim of mem- 
bers of the House and the profession 
of law, irrespective of partisan or 
factional considerations. 

Mayor Kemp was born in Mis- 
souri on February 8, 1889, two and 
one-half miles north of LaMonte in 
Pettis County. When he was two 
years old, his parents moved into La- 
Monte, where he spent his boyhood. 
He was graduated from LaMonte 
High School and in 1908 from the 
Warrensburg Normal School, now 
the Central Missouri State Teachers’ 
College. After being a high school 
teaching-principal for four years, he 
attended the University of Missouri, 
where he received his A.B. degree in 
1914. He took two years of law at 
the University of Missouri and his 
third year of law at George Wash- 
ington University, from which he 
was graduated in June of 1917. 
World War I intervened, and he 
entered the Army as a private in 
September of 1917 and served until 
February of 1919 as an artillery in- 
structor. He left the service with the 
rank of First Lieutenant. 
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Going to Kansas City, he entered 
the law office of Cooper, Neel and 
Wright. Later he became a membe: 
of the firm-of Cooper, Neei, “Kemp 
and Sutherland. In 1938 he was ap- 
pointed by Governor Lloyd C. Stark 
to the Kansas City Court of Appeals, 
to fill an unexpired term. In June 
of 1940, he resigned from the bench 
and was appointed as Director of 
Law for the City of Kansas City. 
He resigned this post on February 
1 of this year, when he was named 
by petition as a candidate for Mayor 
of Kansas City on an “anti-Pender- 
gast” ticket. The ensuing campaign 
resulted in his election. He was in- 
augurated as Mayor on April 10. 
Mayor Kemp is a member of the 
American Legion, of the 40 and 8 
Society, the Military Order of the 
World Wars, the American Bar As- 
sociation, the Missouri Bar Associa- 
tion, and the Kansas City Lawyers’ 
In the House of Dele- 
gates he represents the Missouri Bar 
Association. His hobbies are fishing, 
tramping and horse-back riding. 


Association. 


@ A gifted American lawyer who 
has served well his profession, private 
industry, his State 
and country, and 
the world, in 
many capacities, 
has been brought 
from his retire- 
ment to his farm 
in upstate New 
York, by Gover- 
nor Thomas E. 
Dewey, to serve 
as chairman of 
the thirty-member commission which 
was created by the State Legislature 
on the Governor’s recommendation, 
to study and report on the acutely 
controversial issue as to the need for 
the establishment of a State Univer- 
sity in New York. 

Few American lawyers have had 
as diversified a career as that of 
Owen D. Younc. Born in 1874 in 
Van Hornesville where he has lately 
been living in retirement, he was 
graduated in 1894 from St. Lawrence 
University, of which he was later a 


OWEN D. YOUNG 


Trustee from 1912 te 1934 and Presi 
dent during the last ten years of that 
period. He was graduated from thx 
Boston University Law School in 
1896, practised law successfully in 
Boston, and was a member of thi 
firm of Tyler and Young there unti! 
1913. Meanwhile, he had taught the 
courses in pleadings at Boston Uni 
versity. 

YouNG moved to New York Cit) 
in 1913 as counsel for the General 
Electric Company. He was its vice 
president until 1922 and chairman 
of its board of directors until 1939. 
He served the Radio Corporation 
of America in a like capacity until 
1933, and was also the chairman of 
the advisory committee of the Na- 
tional Broadcasting Company. He 
was a director of the Federal Reserve 
Bank of New York for many years 
and its chairman in 1938-40. His cor- 
porate and financial directorships 
were many. 

His advice and services were re 
peatedly called for by Presidents of 
the United States. He was a mem- 
ber of the Industrial Conferences 
called by Presidents Wilson and 
Harding, and other bodies con- 
stituted by Presidents Coolidge and 
Hoover. He took an outstanding 
part in the attempted solutions of 
reparations and other problems fol- 
lowing World War I, was one of the 
authors of the Dawes and Young 
Plans, and served as Agent General 
for Reparation Payments in 1924. 
Meanwhile, he was the recipient of 
numerous honorary degrees, as well 
as decorations by many foreign gov- 
ernments, and held high places in 
various cultural and humanitarian 
organizations, including the _presi- 
dency of the Academy of Political 
Science in the City of New York. 

YouNnG became a member of the 
American Bar Association in 191], 
and is also a member of the Mas- 
sachusetts and New York State Bar 
Associations and the Boston City 
Bar Association. Long an _ active 
farmer, he is especially devoted to 
his membership in the Grange and 
his directorship in The Holstein 
Friesian Association of America. 
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He is deemed to be especially 
jualified for his new post by his long 
service as a member. olf the Board of 
Regents of the State of New York, 
which is the policy-making body as 
» education and the educational in- 

itutions within the State. As he is a 
ic-long Democrat repeatedly im- 
portuned to accept a nomination for 
e highest offices within the gift of 
is party, his selection is regarded as 
moving the commission's inquiry 
om the partisan atmosphere in 
which the demand for a new State 
\'niversity o iginated. The other 
lawyers on the commission are 
lormer Justice Daniel J. Kenefick, of 
Buffalo, at one time President of the 
New York State Bar Association, 
nember of the American Bar Asso- 
iauon since 1923; George J. 
\fintzer, of New York and_ Los 
\ngeles; and Joseph Carlino, of 
New York. 


® The mid-summer President ol mi- 
gratory Security Council of the 


United Nations 
was the tall, lean, 
angular, scholarly 
delegate from The 
Netherlands, Dr. 
ErLco VAN KLEF- 
FENS, who also 
was the represent- 
ative of his coun 





try in the United 


DR. EELCO 
VAN KLEFFENS 


Nations Commis- 
sion on Atomik 
Lnergy during this stirring period. 

This well-trained lawyer and sea 
soned diplomat had been in the Se- 
urity Council from the first, and 
had shown a capacity for quiet, in- 
cisive statement which went to the 
core of great controversies. ‘Thor- 
sughly schooled in international law 
ind deeply devoted to the course of 
peace, his administration of one 
month in the rotating presidency was 
distinguished by a firmness, tact, and 
quick grasp of parliamentary situa- 
tions, quite beyond what one might 
expect from his appearance of rather 
detached studiousness. 


Dr. VAN KLEFFENS was born in 


1894,-in Heerenveen, Friesland, in 
the northern part of The Nethe 
lands. He studied at Groningen and 
The Hague, and received his doc 
torate in law from the University of 
Leyden in 1918. 

Dr. VAN KLEFFENS has been ac 
live in international affairs during 
nearly all of his adult life. In 1919, 
he became a member of the Secre 
tariat of the League of Nations. H« 
left the League in 1921 to take a po- 
sition in the London office of the 
Royal Dutch Shell Oil Combine, but 
returned to the Netherlands the fol- 
lowing year to become the Assistant 
Chief of the Bureau of Judicial Af- 
fairs in the Netherlands Foreign O| 
fice. ‘'wo years later he was made the 
head of that important department. 
In 1927 he was transferred to the 
sureau of Diplomatic Affairs, as its 
Assistant Chief, and was named as 
its Chief in August of 1929. Much of 
his time during this period was de- 
voted to a thorough examination of 
the relationship between the Neth 
erlands and its neighbor Belgium, as 
a result of which many long-stand 
ing causes of friction were finally re- 
moved and the relations between the 
two countries were materially im 
proved. 

While serving as Head of the Bu 
\ffairs of the 
Foreign Office of the Netherlands 
Dr. VAN KLEFFENS was also Assistant 


reau of Diplomatic 


Secretary-General for the Academy 
of International Law at The Hague, 
as well as Recorder at the Court of 
Arbitration for the Interpretation of 
the Dawes and Young Plans. During 
the summer of 1939, he was ap 
pointed as the Netherlands Ministei 
to Switzerland, but before he had 
time to take that post, he was re- 
called by Queen Wilhelmina to serve 
as Minister of Foreign Affairs. This 
was in the momentous month before 
the outbreak of World War II. 

In the early morning after the 
German attack on Holland on May 
10, 1940, Dr. vAN KLEFFENS flew to 
London and Paris to ask for all pos 
sible military and naval assistance to 
his country. It could not be given 


him: and he was unable to return 
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home, because the Nazi invaders had 
already penetrated the periphery ol 
The Hague. Three days later the 
Queen and the remaining members 
of the Cabinet left the Netherlands 
lor London. During the war years 
which followed, Dr. vAN KLEFFENS 
visited the United States twice and, 
before Pearl Harbor, flew to the 
Netherlands East Indies. He has pub 
lished several books, among them 
Juggernaut of Holland, an account 
of the black days of the German 
invasion. 


@ Our readers will be interested to 
know something of the personality 
and professional 
career of BEN W. 
PALMER, of Min 
nesota, whose 
contributions to 
our columns have 
been widely read 
and commented 
on, and in some 
of their contents 





have been pro- 


BEN W. PALMER 


ductive of contro 
versy as well as commendation, as 
the “Letters to the Editor” in this 
and prion issues attest. 

At the age ol 57, PALMER is a 
lawyer in active practice in Min 
neapolis. He was graduated from the 
University of Minnesota in 1911, 
and received his degree in law cum 
laude from the same institution in 
1913, his M. A. degree following in 
1914. For two years he was an in- 
structor in political science, and 
then began the practice of law. 

He has been the president of the 
Hennepin County Bar Association, 
the University of Minnesota Alumni 
Association, and the American In- 
terprofessional Institute, and has 
been Historian-General of the Sons 
of the Revolution. His membership 
in the American Bar Association 
dates from 1923. 

In his home city, PALMER has 
served on the Minneapolis Chartei 
Commission and the Minnesota 
Crime Commission, and has been a 
member of the Minneapolis Public 
Library Board since 1933. He is a 
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member of the Minneapolis State 
Bar Association. He has been a lec- 
turer at the University of Minnesota 
for many years and a teacher of con- 
stitutional law in night classes. 

As our readers will attest, PALMER 
has a flair for writing and for re- 
search, and for incisive expression 
of his views. He is the author of 
Marshall and Taney: Statesmen in 
the Law (University of Minnesota 
Press—1939) and of the Manual of 
Minnesota Law, of which the West 
Publishing Company has published 
editions in 1929, 1936, and 1946. He 
has also written McGraw-Hill text- 
books on business law. 

His article in our present issue 
is hardly controversial, but its two 
predecessors have been provocative 
in some respects, as they dealt boldy 
with fundamental issues of the phi- 
losophy of law and government, on 
which men differ deeply and _ sin- 
cerely. Replying to a criticism pub- 
lished this month in “Letters to the 
Editor”, PALMER gives there a brief 
elucidation of what he meant to 
point out as to Mr. Justice Holmes 
and other jurists of that school. Our 
readers will of course form and hold 
to their own opinions concerning 
this great debate as to “natural law”. 


@ The Congressional Record may 
not be the favorite news medium of 
many members of 
the profession, 
but when a prac- 
lawyer 
makes an address 


tising 


in behalf of one 
of the principal 
objectives of the 
American Bar 
Association and 
his presentation 
of the subject is 
printed in full in the Congressional 
Record, that is news. 

The address of JOHN GRIER 
BUCHANAN, of Pittsburgh, as Presi- 
dent of the Pennsylvania Bar Asso- 
ciation, in behalf of American ac- 
ceptance of the jurisdiction of the 
World Court as obligatory, which 
was published in our August issue 





JOHN G. BUCHANAN 
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(“Servants at Law”; 32 A.B.A.]. 446- 
150), was at once recognized, by 
friends of the Court in Congress, as 
a notable contribution to the cur- 
rent discussion. So they brought 
about its publication in the Con- 
gressional Record (79th Congress, 
July 11, 1946, Vol. 92, No. 135, Ap- 
pendix A—pages 4256-58) . 

During the last month of the 
\ssociation’s efforts for the passage 
of the Morse Resolution (S.. Res. 
196), BUCHANAN was a tower of 
strength, as he has long been for 
other objectives of the organized 
Bar. He was one of the spokesmen 
for the Association at the hearing 
on July 11-12 before the sub-com- 
mittee of the Senate’s Committee on 
Foreign Relations, which is reported 
elsewhere in this issue. Then he con- 
ducted a vigorous one-man campaign 
among his friends in the Senate, to 
persuade votes for the Resolution. 
It all helped. 

BUCHANAN was born in Allegheny 
(now a part of Pittsburgh) on July 
24, 1888. He attended Shady Side 
Academy, was graduated from Prince- 
ton in 1909 and from the Harvard 
Law School in 1912. Admitted in 
that year to the Pennsylvania Bar, 
he was for four years an associate of 
the firm of Gordon and Smith; since 
1916, a member of that firm and its 
successors, now Smith, Buchanan and 
Ingersoll. During World War I, he 
served as a Ist Lieutenant, later as a 
Captain, on the staff of the Judge 
Advocate General. From 1914 to 
1937, aside from his time in the 
Army, he was a professor of law (part 
time) at the University of Pittsburgh. 

He has been a member of the 
American Bar Association since 1919, 
and has served it in many capacities. 
He was a member of the House of 
Delegates in 1937-38, 1940-41, and 
1944-46, and has taken an influen- 
tial part in its floor debates. In 1943- 
1945, he was the Chairman of the 
Committee on Jurisprudence and 
Law Reform. He has been President 
of the Allegheny County Bar Asso- 
ciation, and of the Pennsylvania Bar 
Association and a member of the 
Council of the American Law Insti- 
tute, as well as a member of the Pro- 





cedural Rules Committee of the 
Pennsylvania Supreme Court. 


@ The new Chairman of the Securi- 
ties Exchange Commission is JAMEs 
J. CAFFREY, a na 
tive of Boston, 
resident in 
Larchmont, West 
chester County, 
New York. Ed- 
mond M. Hanra- 
han, the ‘Wall 
Street lawyer,” 
was not elected 
Chairman, as had 
been expected 
when he was named to the Commis 
sion (32 A.B.A.J. 514). 

The SEC is supposed to choose 


now 





JAMES J. CAFFREY 


its own chairman from among its 
members. Strange to say, this time 
it did, without any word from the 
White House. This unforeseen au- 
tonomy led to two long sessions be 
fore the choice was announced. 

CarFFRrey is 48 years old, was grad- 
uated from Harvard College in 1919 
and from Suffolk University in law 
in 1923. He was in the general prac. 
tice of law in Boston until 1935. 
Then he became a trial attorney for 
the NRA but soon joined the staff 
of the SEC, and served later for nine 
years as regional administrator of its 
Boston and New York offices. Like 
Ganson Purcell, whom he succeeds 
as Chairman, CarFFrey has risen from 
the ranks of its staff to its highest 
post. In April of 1945, he was pro- 
moted to membership in the five- 
man commission. His designation to 
this office is said to have been the 
last appointment made by President 
Franklin D. Roosevelt. 

The senior member of the SEC 
is former Judge Robert E. Healey, 
of Vermont, who has been chairman 
of the American Bar Association’s 
Section of Public Utility Law. The 
statute requires this Commission to 
be bi-partisan in personnel, but no 
member of the minority party in its 
make-up has ever been chosen as 
Chairman. The other members, be- 
sides CAFFREY, are Robert K. Mc- 
Connaughey, Richard B. McEntire 
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2 A.B.A.J. 422), and Edmond M. 
ifanrahan (32 A.B.A.J. 514). Car- 
+REY’s selection is regarded as a vic- 
tory for those of the SEC and its siaff 
vyho oppose any “liberalization” oi 
is policies. 


@® Probably the most controversial 
igure in the Congress — hated anc 
lampooned by the 
“left-wing” press 
and its followers 
but respected and 
loved by many 
members of the 
House of Repre- 
sentatives and by 
many others who 





know him — is 
Howarp WortTH 
SMITH, of the 
\lexandria district in Virginia. More 
than any other leader in the House 
he has earned, and receives, the criti- 
cism and opposition of CIO-PAC la- 
bor forces, the defenders of absolut- 
ism in the administrative agencies, 
and the apologists for the infiltration 
of Communistic concepts among 
those holding office under the gov- 
ernment of the United States. He 
has fought them all, and they have 
made common cause against him. 
“Judge” SmitH has been staunch 
and successful in representing the 
people of his district and the Do- 
minion State. He was born in Broad 
Run, Virginia, on February 2, 1883. 
He entered the University of Vir- 
ginia in 1899, and received his de- 
gree in law in 1903. For twenty years 


HOWARD WORTH SMITH 


he practiced law, did some banking, 
and ran a large dairy farm. Then 
he became a judge of the Corpora- 
tion Court in Alexandria in 1922. 
Six years later he was elected a Cir- 
cuit Judge in the Virginia State 
Courts. 

Washington and the dome of the 
Nation’s Capitol were almost within 
sight — only seven miles away. It 
seemed very convenient for “the 
Judge” to go to Congress. So he left 
the bench and was elected to the 
House in 1931. He has risen steadily 
in leadership and influence, has 
been a large factor in a great deal of 


noteworthy legislation, and has long 
been a member of the powerful 
Rules Committee. 

Alexandria and 
SMITH’s district had been filling up 
with office-holders from Washington, 
inany of whom decided to vote there 
to help beat this “reactionary.” John 
J.. Lewis is one of Alexandria’s best 


Meanwhile, 


known residents. Many employees of 
the administrative agencies and the 
departments had moved to the dis- 
trict to escape the housing shortage 
or for other reasons. “The Judge’’ was 
made one of the chief targets of the 
“purge.” Natives of his district and 
State were proud of his independence 
and courage; they rallied to his sup- 
port, and re-nominated him about 
four to one. 

There is nothing sensational or 
florid about this ‘‘old-fashioned”’ law- 
yer’s work in the Congress. His 
speeches are quiet appeals to reason. 
At the age of 62, he holds to his 
course, with a stubborn, conscien- 
tious conviction that he and his State 
are right. Lawyers, like other citi- 
zens, differ in their opinions about 
that and about him. His legislation 
has been highly controversial, and a 
lot of it failed to become law because 
it was vetoed. SmMiTH contributed by 
invitation to the JOURNAL in 1942 
(28 A.B.A.J. 4-7) an exposition of 
one of his early attempts to curb 
abuses under the National Labor 
Relations Act, to which Emil 
Schlesinger, of the New York Bar, 
replied (28 A.B.A.J. 7-19). 


@ A member of the American Bai 
Association who, as a Senator of the 
United States, 
made a long and 
brilliant fight for 
the accomplish- 
ment of one of 
the Association’s 
principal objec- 
tives, is WAYNE L. 
Morse, of Ore- 
gon, author of S. 
Res. 196, to au- 
thorize the filing, 
by the United States, of a Declara- 
tion under Article 36 of the Statute 





WAYNE L. MORSE 
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of the International Court of Justice, 
accepting as obligatory the jurisdic- 
tion of the Court over legal disputes 
with nations which have filed like 
declarations. 

Born in Madison, Wisconsin, in 
1900, Morse, obtained his Ph.B. 
there in 1923 and his law degree at 
University of Minnesota in 1928. 
He taught public speaking and ar- 
gumentation at the University of 
Wisconsin and the University of 
Minnesota, and went west to teach 
law at the University of Oregon. At 
the age of 30 he became the Dean 
of the University of Oregon Law 
School. 

After twenty years in academic 
life, he became an arbitrator under 
the United States Department of 
Labor, as to the troubled maritime 
industry on the Pacific Coast. It is 
said that from 1936 to 1939 he set- 
tled or determined some forty-one 
labor disputes. In any event, he was 
brought to Washington to be a “pub- 
lic’ member of the National War 
Labor Board, and attracted national 
attention in that capacity. When he 
resigned to enter the Republican 
primaries as a candidate for the 
nomination for the United States 
Senate, President Roosevelt praised 
him for his “great industry, vigorous 
thought, and enlightened point of 
view.” 

To the surprise of many observ- 
ers, he won the nomination handily 
and romped away with the election 
in 1944 when the electoral tide was 
against his party. In the Senate, he 
has steered a course which is trucu- 
lent or independent, according to 
whether you like it. He has not hesi- 
tated to tread on the toes of seniors, 
or to harangue or denounce leaders 
or policies of his own party as well 
as of the majority party. Such a 
course has not made this lawyer pop- 
ular with leadership of either party, 
but he has stuck to his guns as “a 
fighting liberal.” 

Whatever may be said or thought 
about his course on many things, 
Morse made a good fight on the 
World Court issue, and rallied for 
his resolution an impressive list of 
joint sponsors in both parties (32 
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\.B.A.]. 27-28). His address in be 


half of American adherence to thi 
Court, delivered in the Senate when 
the United Nations Participation 


Act was pending last fall (52 A.B.A.]J. 
25, 44-45) was one of the ablest utter- 
ances on the subject in many years. 
He worked in cooperation with the 
representatives of the American Bat 
\ssociation, which he had joined in 
1935. Finally, the Senate Committee 
on Foreign Relations granted a sub- 
committee hearing on July 11-12 on 
The 


\ssociation’s Committee 


his resolution. American Bai 


and other 
organizations made a strong show 
ing for action without further delay. 
President Truman and the State De- 
partment made known their support. 
The report by the Senate Committec 
unanimously recommended action 
before the Congress adjourned. As 
reported elsewhere in this issue, the 
Resolution was amended in two re 
spects, but adopted by a vote of 60 
to 2. MorsE is given great credit for 
his vigorous and successful sponsor- 


ship of the Resolution. 


the Governor’s 
the 


@ Ihe Chairman ol 


Conference, made up of Gov- 
the 


States, is MILLARD 


ernors of all 
FILLMORE CALDbD- 
WELL, JR. — the 
lawyel who is thi 
Governor of Flor- 
ida and has been 


{ 


a member ol the 


American Bar As- 





sociation since 


1941. In 
ot the 


Tennessee was in 


behall 


MILLARD 
CALDWELL, JR 


FILLMORE 
Conte 
cnee, this native ol 
Washington 


during July, to urge 


9 
that the Senate pass H.J.R. 225 to 
relinquish to the State governments 
any claim of the Federal government 
io title to the mineral deposits in 
tidelands or navigable waters within 
CALDWELL knew 


State jurisdiction. 


his way around Washington well 
enough, since he had been there as 
an effective member of the 73rd to 
76th Congresses (1933-41), represent- 
ing the Third Florida District, until 
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he retired voluntarily to resume thc 
practice of law at Milton and Tal 
lahassee, Florida. 

The 
had passed the “tidelands” bill last 


House of Representatives 


September with but eighteen dis- 


senting votes, but the majority 


leadership stalled it in the Senate, 
Pat 
the Com- 


despite the efforts ol Senator 
McCarran, 
mittee on the Judiciary, who had in- 


Chairman olf 


troduced the companion bill. ‘The 
recent meeting of the Conference in 
Oklahoma City found the Gover- 
nors all stirred up about the delay 
and threatened invasion of property 
rights of their states. By a formal 
vote the Governors declared, virtual- 
ly as one voice, that “The stability 
of State economy, the perpetuation 
of State sovereignty and the protec- 
bond- 
holders, and lessees and successors 
in title of the several States, neces- 
sitate immediate and effective leg- 


tion due countless investors, 


islative relief in quieting the titles 
of the several States to lands beneath 
tidal and navigable waters.” 

The alarm of the States was due 
to the fact that Secretary Harold L. 
Ickes, while in office, had instituted 
a test case to establish Federal title to 
these lands under water and to the 
oil and mineral deposits in them. 
This the 
Supreme Court this fall, unless the 

negatived the Federal 
The States feared that the 
present Court would sustain the Ad 


suit would come _ before 
Congress 


claim. 


ministration’s claim. So the gover- 
nors wanted their chairman to get 
some action. 

CALDWELL came to Washington, 
saw President Truman, and “got 
busy” on the bill. He found Majority 
Leader Barkley vehemently urging 
that since the question of title was 
to be before the Supreme Court it 
would be unseemly for the Congress 
to take action meanwhile. The Gov- 
ernor’s reply was that the question 
did not belong in the Court, that 
the Federal claim was a_ ruthless 
“grab” as a part of warfare on State 
rights, and that the Congress as the 
body 


policy - making concerning 


lands and rights which the Federal 


government does own now, owed 


the duty of repudiating the ‘raid’ 
on property of the States. 

“Until recently, no question has 
ever been raised relative to the States’ 
title to the 
Governor told the Senators. 


Florida 
“Tt has 
always been recognized by the Su 


these lands,” 


preme Court in numerous decisions 
and by the public that title to these 
lands rested in the States. Now that 
the question has been raised, the 
Governors’ Conference and the States 
are simply urging that the matter be 
settled, and settled definitely.” 

Of course, he wanted the ques 
tion settled one way and by the Con- 
gress in favor of the States, and not 
left to the Supreme Court. So 
McCarran moved that thc 
Senate take up the bill. This 


carried by a roll-call vete of forty-six 


Senator 


Was 


to twenty, with party lines broken. 
Parliamentary maneuvers by the ma 
jority leader nevertheless entangled 
the bill in the legislative jam before 
adjournment, although a majority 
in both Houses were strongly for it 
Finally, its managers forced it to a 
vote, and it passed the Senate by a 
ten-vote margin. President Truman 
promptly vetoed it, on the day be 
fore adjournment. ‘The House voted 
159 to 95 to pass the bill over the 
veto, but this was less than the two 
thirds required. 

CALDWELL was born in Knoxville, 
1897. He attended 
Carson and Newman College and 


Tennessee, in 


ihe University of Mississippi, and 
went into World War I as a privat 
and came out as a 2nd Lieutenant. 
\fter the war, he finished his educa- 
tion, including law, at the University 
of Virginia. He was admitted to the 
1922. 
to Florida he became a member of 
1925. He 


prosecuting attorney and county at 


lennessee Bar in Removing 


its Bar in served as 
torney of Santa Rosa County and as 
city attorney of Milton. After four 
vears in the Florida Legislature, he 
was elected to Congress. In 1938 he 
was an American Delegate to the 
The 


and 


Union at 
1939 at Oslo, 


member o 


Inter-Parliamentary 
Hague, and in 


Was a 


the Executive 
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Council ol the American group. 
\fter declining re-election to Con 
sress, he was practicing law, prin 
ipally in Tallahassee where he lives, 
hen he was elected Governor. 

He has been active in the Florida 
State Bar Association, and has fol- 
»wed closely the work of the Ameri 


in Bar Association. 


@ American lawyers are looking for- 
vard to the return here this fall of 
RENE Cassin, the 
distinguished 
French lawye. 
who has been so 
bold and exemp 
lar of the highest 
traditions of the 
Bar of France and 


so sound a coun- 





sellor of policy in 
United Na- 
tions. His career 


RENE CASSIN the 


shows a breadth and depth which 
\merican lawyers could well set as 
the goal of legal education and 
preparation. 

Dr. Cassin was born in Bayonne, 
in the south-west of France, on Octo- 
ber 5, 1887. His preparatory studies 
were in Nice. In 1908 he received his 
aw degree from the University of 


\ix and became a lawyer in Paris. 
His doctorate in law was bestowed 


by the Faculty of Law in Paris in 
1914. During the first World War, 
he fought in the $llth Regiment 


(infantry) and for his bravery was 
decorated with the Military Medal, 
Croix de Guerre. Honorably dis 
charged from the Army because ol 
wounds, he was appointed to the 
Faculty of Aix in 1916, and advanced 
to assistant professorship in 1919. He 
next was professor of law at the Fac- 
ulty of Law in Lille. In 1929, he was 
appointed to the chair of Civil Law 
at the Faculty of Paris, and at the 
same time he obtained a professo1 
ship in the National School of France 
Overseas (Graduate School for Co 
lonial Administration). 

From 1924 to 1938 Dr. Cassin 
served with distinction as one of the 
French delegates to the League ol 
Nations. He also served as honorar\ 
president of the Federal Union o! 
War Veterans, of which he was one 
of the founders. During this period, 
he wrote many highly regarded books 
on Civil Law, the League of Na- 
tions, the Kellogg-Briand Pact, the 
World Court at The Hague, etc., 
and taught several times at the Acad 
emy of International Law at The 
Hague. 

He also undertook numerous mis 
sions to universities in Europe, the 
Levant, Egypt, Indo-China, and Chi- 
na. Long noted for his warnings 
against the latent menace of Ger- 
many, and later of Nazism, he was 
the first civilian who left Bordeaux to 
respond to General de Gaulle’s ap 
peal for the aid of French leaders in 


maintaining a government in ex 
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ile. Arriving in London on June 28, 
1940, Dr. Cassin immediately took 
an important part in the drafting 
of the historic Chtrchill-De Gaulle 
agreement. 

He was active in the organization 
and the administration of the Fight 
ing French Mouvement—first as a 
member of the Conseil de Defense de 
Empire, then as National Commis- 
sioner for Justice and Public Educa 
tion in September of 1941. President 
of the Juridical Committee attached 
to the French Committee of National 
Liberation in Algiers (1945), he was 
also a member of the French Consul 
tative Assembly in Algiers. He was 
appointed Vice President of the Con 
seil d’Etat in November of 1944, and, 
in 1945, became the President of the 
30ard of the National School of Ad 
ministration founded by the French 
Government in that year. A membei 
of the French delegation to the 
United Nations Cultural Conference 
in England in November of 1915, 
he received on that occasion the cd: 
eree of Doctor Honoris Causa from 
Oxford University. 

Dr. Cassin came to New York in 
May of this year as French expert for 
the United Nations’ Commission on 
Human Rights, and was a sagacious 
adviser as to the practicalities of that 
complex project. He was warmly 
ereeted by his many friends of pre 
war vears in the American Bar, who 
anticipate his coming again this 


autumn. 
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Conruct OF LAWS—“Conflict 
of Laws in the Federal Courts: The 
Erie Era”: When the Supreme Court 
in Erie R.R. v. Tompkins, 304 VU. S. 
64 (1938), reversed the decision in 
Swift v. Tyson, 16 Pet. 1 (U.S. 1842), 
and thereby abrogated the authority 
of the Federal Courts to determine 
independently, as against the com- 
mon law of a particular State, mat- 
ters of general jurisprudence, it was 
anticipated that the sought-for uni- 
formity between State and Federal 
decisions in a given locality, would 
require ‘numerous additional “clari 
fying” pronouncements by the high 
Court. The importance and the cu- 
mulative effects of these sequels to 
Erie R.R. v. Tompkins are weighed 
in the article, entitled as above, in 
the April issue of the University of 
Pennsylvania Law Review (Vol. 94— 
No. 3; pages 293-311), contributed by 
Paul A. Wolkin, of the Pennsylvania 
Bar and prepared originally for the 
Practising Law Institute. He con- 
cludes that subsequent decisions have 
applied consistently the principle 
enunciated in the Tompkins case 
that 
law standards have not been per- 
mitted by the Supreme Court to im- 
pede the progress towards full realiza- 
tion of the objective of uniformity. 
(Address: University of Pennsylvania 
Law Review, 3400 Chestnut Street, 
Philadelphia 4, Pennsylvania; price 
for a single copy: 75 cents.) 


and conventional conflict of 


CoNsTITUTIONAL LAW— 
“The Sources and Limits of Religious 
Freedom”: A valuable discussion of 
the constitutional guarantee of reli- 
gious freedom is in the May-June 
issue of the Illinois Law Review 
(Vol. XLI—No. 1; pages 53-80), un- 
der the above-indicated title. The 
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author, Clyde W. Summers, formerly 
a Professor of Law at the University 
of Toledo, states that there has been 
conflict in recent years between our 
ideals and our practical conduct, 
which has resulted, not from lack of 
adherence to the abstract principle 
of religious freedom, but from inabil- 
ity to translate the abstract term into 
concrete applications. His analysis 
leads him to the conclusion that the 
Courts have relied, in the main, upon 
three grounds for the protection of 
religious freedom — the “historical” 
argument, the “political process’’ ar- 
gument and the “protection of mi- 
norities” argument. He also sets forth 
his reasons for concluding that, of 
the three, the “protection of minor- 
ities’ argument is the most useful in 
deciding “freedom of religion” cases. 
The author further expresses his view 
that, if it is made certain that per- 
sonal freedom shall not be interfered 
with except where there is an ex- 
tremely serious and immediate threat 
to public safety, an effective economic 
and political order may be built with- 
in a framework of freedom. (Address: 
Illinois Law Review, 357 East Chi- 
cago Avenue, Chicago, Illinois; price 
for a single copy: $1.) 


C orroraTIONs: Noteworthy 
Decisions in the Law of Private Cor- 
porations 1940-1945: Professor Alex- 
ander Hamilton Frey, of the Faculty 


Edztor’s Note. 


of Law ai the University of Pennsy| 
vania, contributes as the leading 
article in the April issue of that Uni 

versity’s Law Review (Vol. 94—No 

3; pages 265-292) his summary of sig 

nificant decisions in corporation law 

during the war years. It would be 
difficult to overestimate the help 
which has so generously been given, 
to returned veterans and to others, 
whose minds have not been concen 

trated on law or decisions during 
the war period by these “refresher” 
articles which have been so labori- 
ously produced by law professors al 

ready burdened with their own and 
their law school’s problems of read- 
justment. Beyond that, the synthesis 
of a five-year review in the respective 
fields has generally given excellent 
means of measuring what the wat 
has done to the law and what has 
been done to the law during the war. 
Practising lawyers owe a lasting debt 
to the teachers who have come to the 
rescue with these surveys, at such 
sacrifice of their leisure. 

A recognized authority in the field 
of corporate law, Professor Frey's 
commentary is notable for its care- 
ful analysis of the principle decisions 
during the five-year period and his 
grouping of them under the general 
headings identifying them with the 
main divisions of corporation law. 
He concludes that “there is today 
one dominant problem in the realm 
of private corporations with which 
the courts are constantly being con- 
fronted; namely, the relationship be- 
tween a corporation’s managers and 
its shareholders.” He seems to regret 
the decisions which have restricted 
the scope or operation of minority 
stockholders suits although he recog- 
nizes that the so-called “strike suit” 
has become especially prevalent in re- 
cent years. (Address: University of 
Pennsylvania Law Review, 3400 


Members of the Association who wish to obtain any article referred to 
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Chestnut Street, 


Philadelphia 4, 
Pennsylvania; price for a single copy: 
75 cents.) 


- 
CRIMINAL PROCEDURE — 
Che New Federal Rules of Criminal 
P,ocedure: I”: The first of a series of 
articles on the new Federal Rules of 
Ciiminal Procedure, by George H. 
Dession, Lines Professor of Law at 
Yale Unilversity and a member of the 
Supreme Court’s Advisory Commit- 
ice on Rules, is in the June issue of 
the Yale Law Journal (Vol. 55 — 
No. 4; pages 694-714). Professor Des- 
sion explains in detail the history and 
policy of these new Rules, as well as 
their general scope and application, 
and then proceeds to a discussion of 
preliminary proceedings under the 
Rules, dealing specifically with the 
complaint, the warrant or summons 
upon the complaint, and proceed- 
ings before the Commissioner. In this 
latter connection, it is indicated that 
the “controversial problem as to how 
long an arrested person may be de- 
tained prior to arraignment for ques- 
tioning and investigation is left 
about where it was by the provision 
in Rule 5(a) that the arresting of- 
ficer ‘shall take the arrested person 
without unnecessary delay before the 
nearest available commissioner or be- 
fore any other nearby officer em- 
powered to commit persons charged 
with offenses against the laws of the 
United States’;” and that the “his- 
tory-making policy laid down by the 
Supreme Court in McNabb v. United 
States [318 U.S. 332] and subsequent 
ases, to the effect that admissions or 
confessions obtained from a suspect 
while he is being held prior to and 
without prompt arraignment shall 
not be admissible in evidence, there- 
fore remains in full force.” (Address: 
Che Yale Law Journal, Yale Station, 
New Haven, Connecticut; price for a 
single copy: $1.25.) 


Domestic RELATIONS—“The 
Nature of the Promise to Marry—A 
Study in Comparative Law”: In 1935 
a movement for legislative reform 
was begun which has resulted in the 


abolition by fifteen States of the ac- 
tion for breach of promise to marry. 
The May-June issue of the Illinois 
Law Review (Vol. XLI—No. 1; pages 
1-26) carries an account of the his- 
torical and social setting of the prom- 
ise to marry, in the United States and 
in other countries, which should be 
of interest to attorneys, even if their 
practice is limited to one or more of 
those fifteen States. The author, W. 
J. Brockelbank, Professor of Law at 
the University of Idaho, notes that 
English and American courts have 
treated the promise to marry as a 
contract which, when breached, gives 
rise to an action for damages, but 
that many courts and authors state 
that most of the damages are allowed 
on the theory of tort. An interesting 
analysis is presented as to the limita- 
tions which other countries have 
placed upon the right to recover dam- 
ages for breach of promise. The sec- 
ond and concluding part of Professor 
Brockelbank’s article, to be published 
in a subsequent number of the same 
review, will examine the nature of 
the promise to marry, study the situa- 
tion in both States which have, and 
the States which have not, adopted 
““heart-balm” legislation, and propose 
a model curative statute. (Address: 
Illinois Law Review, 357 East Chi- 
cago Avenue, Chicago, Illinois; price 
for a single copy: $1.) 


Domestic RELATIONS— 
“Pater Familias—A Cooperative En- 
terprise”: An article by Harry M. 
Fisher, who is a Judge of the Circuit 
Court in Cook County, Illinois, is in 
the May-June issue of the JIlinois 
Law Review (Vol. XLI—No. 1; pages 
27-52) as a part of a symposium on 
“Scientific Proof and Relations of 
Law and Medicine”. Judge Fisher 
traces the evolution of 
thought as to parental responsibility 
from the early days, when the power 
of the father was absolute and infan- 
ticide, for religious or economic con- 


human 


siderations, was sanctioned by law, to 
modern times when the emphasis is 
upon the duties of the parent. The 


author notes that, while che early 


American courts gave lip-service to 
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the doctrine that the father is primar- 
ily entitled to the custody of his 
children, the father’s right is general- 
ly ceded voluntarily or by compul- 
sion to the mother when separation 
occurs. The establishing of free pub- 
lic schools with compulsory attend- 
ance requirements and the creation 
of juvenile courts are stated to have 
been great strides toward the goal of 
a healthier, happier and more useful 
Judge Fisher 
observes that nevertheless the job is 


younger generation. 


not yet complete, and argues for 
an even greater cooperation between 
parents and the State, and for a part- 
nership of the medical and legal pro- 
fessions dedicated to the building of 
a better world for our children. (Ad- 
dress: Illinois Law Review, 357 East 
Chicago Avenue, Chicago, Illinois; 
price for a single copy: $1.) 


JUDGMENTS—“Federal Relief 
From Civil Judgments”: An excel- 
lent exposition of the grounds and 
procedural remedies for obtaining re- 
lief from civil judgments in the Fed- 
eral Courts, particularly under Rule 
60 of the Federal Rules of Civil 
Procedure, is set forth in the leading 
article of the June issue of the Yale 
Law Journal (Vol. 55—No. 4; pages 
623-693), by Professor James Wm. 
Moore and Elizabeth B. A. Rogers, a 
member of the third-year class in the 
Yale Law School. The article is com- 
prehensive and deals with the back- 
ground of Rule 60, its express provi- 
sions, the Federal decisions there- 
under and the California decisions 
interpreting Section 473 of the Cali 
fornia Code from which Rule 60 (b) 
was adapted. In addition, an ap- 
praisal is given of the scope of Rule 
60 (b) as now interpreted, including 
a valuable discussion of the remedies 
available under the first saving clause 
of the Rule and based on former pro- 
cedure, as well as a comparison of 
Rule 60(b) as now interpreted with 
the State practice, using the statu- 
tory and decisional law of the State 
of New York as the basis for the com- 
parison. Although the authors con- 
clude that the Federal Rules which 
affect the finality of judgments have 
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Law Magazines 


worked well in practice, they point 
out ambiguities and structural weak- 
nesses which have been developed 
and revealed, and offer specific rec- 
ommendations and changes to over- 
deficiencies. (Address: 
The Yale Law Journal, Yale Station, 
New Haven, Connecticut; price fon 


come these 


a single copy: $1.25.) 


Menic AL JURISPRUDENCE 

Symposium on Scientific Proof and 

the Relation of Law and Medicine 
Medicolegal Photography” and 


‘X-Ray Pictures as Evidence’: Ay 
ticles entitled as above and written 
by Charles C. Scott discuss most 


helpfully the use of photographs as 
evidence in connection with medical 
testimony, in the trial of a lawsuit. 
“Medicolegal Photography” in the 
\pril issue of the Rocky Mountain 
Law Review (Vol. 18—No. 3; pages 
173-259), is a brief but comprehensive 
presentation as to all types of photo 
graphs as evidence. The author deals 
with the basic principles of photog- 
raphy, gives definitions of the termi- 
nology as to photographs, and states 
and elucidates from the decided case 
the basic rules of governing the ad 
missibility of all photographic evi 
dence. Several sections treat separate- 
ly the several kinds of photographs 
availed of in connection with medica! 
Rocky 


tain Law Review, Boulder, Colorado; 


testimony. (Address: Moun- 
price for a single copy: $1.) The sec- 
ond article, “X-Ray Pictures as Evi 
dence” was in the April issue of the 
Michigan Law Review (Vol. 44—No. 
9; pages 773-796). Here Mr. Scott 
discusses the means and basic princi- 
ples of utilizing X-Ray photography 








in court, from the selection of the 
proper technicians and equipment for 
medical X-Ray work down through 
the technique of picture-taking in 
X-Ray work. The article concludes 
with a well-documented discussion 
of the problems related to the ad- 
missibility of X-Ray photographs in 
evidence. (Address: Michigan Law 
Review, Hutchins Hall, Ann Arbor, 
Michigan; price for a single copy: $1.). 


Trusts AND ESTATES—I/m pact 
of Taxes—‘‘Estate Planning—a New 
Legal Science”: Edward N. Polisher, 
of the Philadelphia Bar, a special 
lecturer at Dickinson Law School, 
has written this instructive article in 
the Dickinson Law Review for June 
(Vol. L—No. 4; pages 113-132). He 
deals with the effect of social and 
economic changes upon the function 
of the lawyer in advising clients as 
to the disposition of their property 
by will or deed of trust, and lays 
emphasis on the devastating changes 
wrought by the tax laws under the 
pressures for revenue. Much of the 
material is fairly familiar to most 
lawyers in our tax-conscious society, 
but the author gives a useful compila- 
tion of information and suggestions 
which attorneys should have clearly 
in mind in giving advice as to the 
disposition of property. Chief stress 
is laid upon the Federal estate tax 
and its many ramifications as regards 
gifts and legacies. (Address: Dickin- 
son Law Review, Carlisle, Pennsyl- 
vania; price for a single copy: 75 
cents). 


Unrair COMPETITION — 


“Damages and Accounting Procedure 


in Unfair Competition Cases”: Be 
cause the rules of damage in unfair 
competition actions were evolved 
from and predicated on the preva 
lence of methods of merchandising 
that were fundamentally different 
from those obtaining in the Anglo 
American economy of today, the lik« 
lihood that the modern “trade 
pirates” will have to pay substantial 
damages for their infractions of fair 
play may be regaraed as remote. 
Such is the view of the authoritative 
Harry D. Nims, Esq., of the New 
York Bar, in the excerpt entitled as 
above from the forthcoming fourth 
edition of his standard treatise on Un- 
fair Competition and Trade-Marks, 
which is in the June issue of th 
Cornell Law Quarterly (Vol. XXXI1 

No. 4; pages 431-465). A second and 
installment 
heading is to appear in the Septem 


final under the samc 
ber issue. Limited to exposition and 
criticism of the damage rules and 
their application in court decisiois 
the first installment seems somewhat 
Nims 
writes from the practical viewpoint 
of the trial lawyer and the coun- 
sellor confronted with concrete prob- 
lems as to clients’ business. He does 


discursive, but Mr. always 


offer help as to the accounting pro 
cedures and proofs of recoverabl 
damages. Presumably in his conclud 
ing part, the learned author will 
summarize more succinctly the pr 
vailing rules and offer specific sug 
gestions as to possible improvements 
by way of legislation or judicial in 
novation. Or maybe we shall have to 
wait for the new edition of his book. 
(Address: Cornell Law Quarterly, 
Ithaca, New York; price for a single 
copy: $1.). 
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Judicial Salaries 
(Continued from page 583) 


Federal judges were. The resultant 
problems are serious ones for the 
ianaging partners of large law of- 
ices; but little or nothing can be 
»nne about the matter, for the aver 
se practitioner, until taxes are re 
( uced. 

At the hearings before the Com- 
nittees of the Congress, Attorney 
Tom C. Clark 


rged the increase in judicial sal- 


General strongly 
iries, on the ground that without it 
le was finding it impossible to per- 
suade the type of lawyers he wanted 
io permit the submission of thei 
names as recommended nominees 
lor appointment to the bench. ‘The 
ncrease having now been made el- 
icctive, the responsibility is upon 
the President and the Attorney Gen- 
ral, as well as upon the Senate, to 
sce to it that the higher compensa- 
tion does in fact lead to the nomi- 
nation and confirmation of lawyers 
who have a greater capacity and ex 
perience as lawyers, and a demon- 
strated independence and impar- 
tiality. 

The objective will not be accom- 
plished if judicial selections are 
made on a partisan political basis, 
is rewards to men who would have 








been suthciently attracted by the sal 
To take par 
tisan politics out of the processes of 
judicial selection, for both the Fed- 
eral and State courts, should be the 


aries paid since 1926. 


insistent demand of the  organ- 
ized Bar throughout the country. 
Through its new Committee on the 
Judiciary, the American Bar Asso 
ciation will no doubt be heard from 


in these respects. 


Judicial Salaries 
in Canada 


(American lawyers will be interested 
in contemporaneous developments 
in Canada as to judicial salaries. 
As this issue of the JOURNAL goes to 
press, the budgetary measures pend- 
ing in the House of Commons, with 
certainty of passage, provide for an 
increase of one-third in the amount 
of all salaries of judges throughout 
Canada, to be effective January 1, 
1947. Under what 
Americans an anomaly, the provi- 


may seem to 
sions of Canada’s organic law (the 
British North America Act) 
been construed to vest in the Parlia- 


have 


ment of the Dominion the power to 
fix, on a uniform basis for the cor- 
responding courts, the salaries of all 
judges of all courts in Canada, both 


Judicial Salaries 


Dominion and Province, although 
the Provincial legislatures have the 
authority to fix or change the juris- 
The 
cost of all judicial salaries through- 


diction of Province courts. 


out Canada, in Dominion or Prov- 
the Do 
minion budgets, instead of payment 


ince courts, are borne by 


by the Province for the cost of then 
own courts. This has taken plac 
despite the facts that Sections 90 
and 91 of the British North Ameri 
ica Act have been construed strong- 
ly in favor of the autonomy of the 
Provinces as to ‘trade’, etc., and 
generally as to matters which in the 
United States have been centralized 
in the national government unde 
the “commerce” clause, etc. The 


Dominion has gone further than 
other countries in providing a pen 
sion for the widows of its judges, as 
well as retirement provisions; but 
by some quirk of construction the 
consent of a Province is required 
for the Dominion allowances to 
judges after retirement. 

As in the United States, the Ca 
nadian Bar Association has actively 
supported the thirty-three and one- 
third per cent increase in the sal- 
aries of all Dominion and Province 
judges, the enactment of which is 


assured. 








Notice to Members 


The Committee on Hearings will meet at ten o'clock on Octo 
ber 26, 1946, in Atlantic City to hear those interested in the 
complaint of Henry C. Friend, of Milwaukee, Wisconsin, and 
Marc J. Grossman, of Cleveland, Ohio, (See 32 A.B.A.]. 462) 
relative to the amended advisory opinion No. 255 of the Com- 
mittee on Professional Ethics and Grievances referred to the 


Committee on Hearings. 


\ stenographic report of the hearings will be made and sub 


mitted to the House of Delegates. 








“ 
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Tax Notes 








Prepared by Committee on Publications, Section of Taxation: Mark H. 
Johnson, Chairman, New York City, William A. Blakely, Dallas, Texas, 
Philip Bardes, Howard O. Colgan and Martin Roeder, New York City, 
Allen Gartner, Washington, D. C., and Edward P. Madigan, Chicago. 


Section 722 Procedure 


The new Bureau procedure for the 
administration of excess profits ab- 
normality claims has been outlined 
in a Commissioner’s mimeograph 
(Mim. 6044, July 31, 1946), and in the 
first ruling of the newly-created Ex- 
cess Profits Tax Council (E.P.C. 1, 
I.R.B. 1946-17-12371). The following 
is a brief outline of that procedure: 

1. The case will in the first in- 
stance be examined by an examining 
agent in the field division of the In- 
come Tax Unit. This agent will be 
specially trained for Section 722 cases, 
and will be under the direct supervi- 
sion of a member of the “Section 722 
Field Committee” in his division. 

2. The report of the examining 
ofhcer, after approval by the Com- 
mittee member, will be submitted to 
the chairman of the Committee. 
\fter the chairman’s approval, a 
copy of this report will be the basis 
of a special 30-day letter to the tax- 
payer. 

3. The taxpayer may then have a 
conference, conducted by a member 
of the Committee, in the field divi- 
sion office. 

!. If the taxpayer and the Com- 
mittee are unable to agree, the field 
record will be certified to the Excess 
Profits Tax Council for considera- 
tion. At this point the case is in 
charge of a conferee in the confer- 
ence group of the Council, assisted 
by a member of the technical office 
of the Council, and under the super- 
vision of a Council member. Council 
conferences will generally be held 
in Washington, and may be reviewed 
by a single member, by a panel of 
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three or more members, or by the 
entire Council. 

5. If the taxpayer and the Com- 
mittee have agreed, the case will be 
reviewed by the review group of the 
Excess Profits Tax Council, under 
the supervision of a member of the 
Council. If the Committee recom- 
mendation is rejected by the Council, 
the taxpayer will be notified of the 
reasons, and will have the oppor- 
tunity for a Council conference. 

6. The Technical Staff will have 
jurisdiction of all 90-day and dock- 
eted cases, but will not disturb the 
decision of the Council except in 
unusual circumstances, and then 
only with the concurrence of the 
Council. 

7. If the taxpayer does not accept 
the decision of the Council, it may 
appeal to the Tax Court. 


Tax Court Disregards 

Clifford Regulations 

It is unusual for the Tax Court to 
impose a tax when the treasury reg- 
ulations state that none is due, but 
that result seems to be developing 
in connection with the taxation of a 
grantor upon trust income under the 
Clifford rule. The Treasury, at the 
end of 1945, promulgated new regu- 
lations on this subject, in an attempt 
to substitute precise tests for the 
vague and conflicting rules which 
had been painfully developed by the 
courts. In several important respects 
these regulations are more liberal 
than the court decisions. A good ex- 
ample is Louis Stockstrom, 3 T.C. 
255, affd on this issue 148 F. (2d) 
491, where the grantor was held tax- 


able because (1) he retained broad 
administrative powers as trustee, and 
(2) he reserved the power to accumu 
late or distribute the trust incom¢ 
for the named beneficiaries. So fa: 
as the facts appear, the grantor would 
not be taxable under the regulations. 

The case was remanded to the 
Tax Court by the Eighth Circuit, on 
an issue not considered by the Tax 
Court. Before the new trial, the tax 
payer obtained a substitute mandate 
from the Circuit Court which per 
mitted the Tax Court to reconside: 
its decision in light of the regula- 
tions. On the new trial, however, the 
Tax Court refused to decide whethe: 
the regulations would require a con 
trary decision, because it was con- 
vinced that its own decision was 
correct. The regulations, said the 
court, do not have the effect of law; 
they are merely “the Commissioner's 
present construction of the statutory 
provisions here applicable’. (7 T.C. 
No. 32.) 

True, the regulations themselves 
are stated to be applicable only to 
taxable years beginning after Decem- 
ber 31, 1945. The Stockstrom case 
involved the years 1938-1941. But, 
in Mim. 5968, the Commissioner an- 
nounced that he would not impose 
the tax for prior years in conflict with 
the regulations, so long as “no in- 
consistent claims prejudicial to the 
government are asserted by trustees 
or beneficiaries”. In view of the Tax 
Court’s decision, however, this is now 
purely a matter of administrative 
grace, and the Tax Court may ignor« 
this ruling if the case reaches that 
tribunal. The question still remains, 
however, whether the Tax Court 
may ignore the regulations in a case 
for the year 1946, if the regulations 
are favorable to the taxpayer. See 
Helvering v. Reynolds Tobacco Co.., 
306 U.S. 110. 


Deduction for 
Federal Stamp Tax 
1943 Act, effective for 
taxable years beginning after De- 
cember 31, 1943, no deduction is 
allowed for Federal import duties 
and Federal excise and stamp taxes, 
except as the amount is allowable as 
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n “expense” under §23 (a). In the 
ise of transfers or conveyances of 
ecurities or real estate, the Bureau 
as ruled that this exception applies 
nly to “dealers”. Other persons (in- 
uding “‘traders”) must treat the tax 
s an offset against selling price. 1.T. 


3806, I.R.B. 1946-13-12336. This rule 
is consistent with the treatment pre- 
ecribed for selling commissions, 
which has been approved even under 
the 1942 income-production expense 
statute. See Don A. Davis, 4 T.C. 


329, aff'd 151 F. (2d) 441, cert. den. 


Letters to the Edstors 


lo the Editors: 

In the November (1945) issue of 
the Journal, Mr. Ben W. Palmer 
undertook to show parallels between 
Justice Holmes’ philosophy and that 
of Hitler (“Hobbes, Holmes and Hit- 
ler,” 31 A.B.A.J. 569). Considering it 
too extreme to merit serious atten- 
tion, I ignored the article, as ap- 
parently did other readers. In the 
June (1946) issue, Mr. Palmer re- 
turns to this, apparently a favorite 
theme. 

Mr. Palmer’s denigration of one 
of the greatest Americans need not 
be accorded a reply, but he has 
evoked sufficient annoyance to jus- 
tify a protesting footnote. 
that it is unseemly to attribute ab- 
solutist principles to a man who, dis- 
senting in support of an unpopular 
cause, said in a historic case: 


I suggest 


. when men have realized that time 
has upset many fighting faiths, they 
may come to believe even more than 
they believe the very foundations of 
their own conduct that the ultimate 
good desired is better reached by free 
trade in ideas,—that the best test of 
truth is the power of the thought to 
get itself accepted in the competition 
of the market; and that truth is the 
only ground upon which their wishes 
safely can be carried out... . (Abrams 
v. United States, 250 U. S. 616, 63 L. 
ed. 1173 (1919) ). 


This is in the grand tradition of 
Milton and John Stuart Mill. Can 


Mr. Palmer cite a parallel passage 
from Mein Kampf? Does he suggest 
that Hitler would have gone to sim- 
ilar lengths to protect five obscure 
and penniless Jewish Communists? 

“Free trade in ideas’”’ is incompat- 
ible with absolutism. Justice Holmes’ 
“absolutism” consisted, I assume, in 
the belief that the law, when ascer- 
tained, is the law, and is to be 
obeyed. Perhaps some of the com- 
plaints directed against him are at- 
tributable to his belief, a novel idea 
honored principally in theory up to 
a few years ago, that “legislatures 
are ultimate guardians of the liber- 
ties and welfare of the people in 
quite as great a degree as the courts” 
(Missouri, Kansas, & Texas Railway 
Co. of Texas v. May, 194 U.S. 267, 
18 L. ed. 971 (1904)). 

I think there will be general 
agreement among practical men with 
Holmes’ concept, quoted 31 A.B.A.]. 
571, that “Sovereignty is a form of 
power, and the will of the sovereign 
is law because he has power to com- 
pel obedience or punish disobe- 
dience and for no other reason.” To 
jump from this statement, as Mr. 
Palmer does in the next sentence, 
to the conclusion that Holmes’ legal 
“philosophy” was “that might makes 
right,” is a perfect non-sequitur, and 
a conclusion, moreover, which every 
significant act of the departed Olym- 


Letters to the Editors 


Feb. 25, 1946. 

The same ruling states that a 
bond issuance tax paid by a corpora- 
tion is amortizable over the life of 
the bond. A stock issuance tax, how- 
ever, is nondeductible because it is 
a permanent capital expenditure. 


pian’s judicial career disproves. 

It is not without interest to note 
that a thoughtful and learned com- 
mentator arrives at conclusions dia- 
metrically opposite to Mr. Palmer’s 
“authorita- 
rian” concept of law. Jerome Frank 
says in his book, Law and the Mod- 
ern Mind (page 259: “The great 
value of Holmes as a leader is that 
his leadership implicates no effort 
to enslave his followers.” (Italics 
Judge Frank’s.) And again (page 
260): “If, like Holmes, we win free 
of the myth of fixed authoritarian 
law, having neither to accept law 
because it comes from an authority 
resembling the father’s, nor to re- 
ject it for like reason, we shall, for 
the first time, begin to face legal 
problems squarely.” (Italics mine.) 

I submit that a lawyer need not 
concern himself too much with the 
“natural whatever that is 
which Mr. Palmer so greatly ad- 
mires—a concept, incidentally, which 
David Hume pretty thoroughly de- 
molished two hundred years ago. 
For the purpose of determining 
what it is best to do or avoid, the 
last pronouncement of the legisla- 
ture or of the court having jurisdic- 
tion is a safer guide than that of- 
fered by the most conscientious in- 
trospection or by any system of folk- 
lore. There is sound horse sense in 
the Holmes dictum: “The’ prophe- 
cies of what the courts will do in 
fact, and nothing more pretentious, 
are what I mean by law.” (Quoted 
in Frank, Law and the Modern Mind, 
page 124). The defense against to- 
talitarianism which Mr. Palmer 


in respect to Holmes’ 


law”, 
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lo the Editors 





Lellers 


properly desires to strengthen will 
be promoted not by self-deception 
as to the nature of law, but by seck 
ing to improve the laws we have 
ihe real complaint, | take it, is not 
that law is law and therefore bind 
ing, but that the law is, in some rc 
spects at least, bad. The basic dif- 
ference between the Hitlers and the 

Holmeses is that the former prefei 

bad, the latter good laws. ‘To find 

a parallel between views so diametri 

cally opposed requires ingenuity, to 

say the least. 

Mr. Palmer’s comments on the 
case system (32 A.B.A.J. 332) evi- 
dence what seem to be misconcep 
tions. He Says, 

Certainly the case system suffered 
from that overemphasis on analysis 
ind of the ‘is’ at the expense of the 
‘ought’ 

\nyone who has ever participated 
in or listened to a class room discus 
sion in a law school where the cas« 
system is properly taught is likely to 
Where 


leading cases representing divergent 


disagree with Mr. Palmer. 


views of the courts respecting legal 
propositions are presented for study 
and comparison—where neither stu 
dent nor teacher hesitates to overrule 
the Supreme Court of the United 
States or the House of Lords if he 
believes it to be wrong in principle 

it is plain that the emphasis is on 


1 
t 


the ‘ought’ rather than the ‘is.’ 
Ihe name “case system” is unto 
tunate, contributing to miusunde 
standing of the objectives sought 

and within reason attained, as I be 
lieve—by this method of instruction 
in the law. 

WALTER L. NossaAMtaAn 


Los Angeles, California 


To the Editors: 


In Mr. Nossaman’s letter let me first 
take the case system. I am not un- 
aware, of course, that “ought” comes 
into the classroom in criticism ol 
cases. But (1) the criticism in many 
cases, while sharpening the intellect, 
all too often has produced no du- 
rable synthesized result because ol 
the absence from many schools for 


many years of any accepted philoso 
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phy of law or ol any philosophy. Ane 
(2) I submit to members of the Ba 
on the basis of their own experience, 
that except in the small fractional 
part of practice devoted to discus- 
sion, principally in appellate courts, 
ol points not covered by decided 
cases in a given jurisdiction, the 
lawver concentrates on what has 
been decided rather than what ought 
to be. This generally keeps him 
too busy for any systematic study 
of the philosophy of law and tends 
to make him drift into the camp 
of the pragmatists. 

| am glad that I provoked Mr. 
Nossaman’s letter if he and others 
will re-examine what I have written 
and note that I was not discussing 
Holnes the man—whose admirable 
qualities I attempted to indicate 
with an emphasis equal to that of a 
devotce—but the implications of his 
philosophy, implications to some ex- 
tent inconsistent perhaps with his 
life or unsuspected by himself. And 
the fact that one may love a man 
makes it all the more imperative in 
the cause of truth rigorously to sep- 
arate his philosophy from the man’s 
personality and to see what it will 
lead to, rationally analyzed, and 
what its consequences have been. 
This is especially imperative in deal- 
ing with a man of the stylistic abil 
ity, influence and following of Mr. 
Justice Holmes. And to point out as 
others such as Roscoe Pound and 
Mr. Justice Jackson have—to take 
but two authorities at random—that 
scepticism, relativism, pragmatism 
and similar invertebrate  philoso- 
phies- ol pseudo-philosophies lead 
straight to absolutism and have 
plunged the world in catastrophe 
is not to say that Mr. Justice 
Holmes was a Hitler or would have 
approved of all the fuehrer’s policies. 

“Free trade in ideas” 7s incom 
patible with absolutism. But it is 
not of itself a defense against that 
evil. The defense must come from 
dominance of ideas incompatible 
with a totalitarian state whether th« 
totalitarianism comes from a spectac 
ularly menacing dictator, a skillful 


minority whose propaganda has “got 


itsell accepted in the COMLpE tition of 
the market” as ‘truth’, or from an 
amorphous or anonymous majority 
that need not fear the assassin’s 
knife and may crush out liberty 
through its controls of the institu 
tions of the state, “policy-making 
courts” and the manufacturers ol 
“public opinion”. 

I agree that we must “‘scek to im 
prove the laws we have”. But there's 
the rub: How improve? What is “im 
provement’? What are your stand 
ards or have you any? On what 
principle, if any, does Mr. Nossaman 
characterize the laws preferred by 
Hitler as “bad” and those preferred 
by Holmes as “good’’? I suspect that 
notwithstanding his acceptance of 
the conclusions of Hume, who at- 
tacked rational ethics, said “reason 
is and ought only to be the slave ol 
the passions” and pronounced soul 
and God to be fictions—conclusions 
as to natural law not entirely illogical 
if you accept his premises—notwith- 
standing, Hume, I suspect that Mr. 
Nossaman’s criteria of “good” and 
“bad” have not been entirely unin- 
fluenced by twenty centuries of 
Christianity and of natural law. 

Certainly the recurrent appeal to 
natural law concepts whenever a 
people are menaced by or seek es 
cape from absolutism, certainly the 
experience of the race cannot be dis 
missed as “myth” or “folklore” o1 
“self-deception”. Certainly if on 
tends towards belief in legislative om 
nicompotence or omnipotence and 
disbelieves in judicial review or con 
stitutional limitations, his opinions 
will not be changed by a few maga 
zine articles. And most certainly of 
all they will not change another 
man’s philosophy. But if an appeal 
to reason or one based on philosophi- 
cal principles cannot prevail, at least 
one can ask another to re-examine his 
philosophy and can join with others 
in pointing to the historical record 
of natural law as a defense against 
Leviathan. And one can ask the ques- 
tion: What other answer have you? 

BEN W. PALMER 


\linneapolis. Minnesota 
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Jumtor bar Notes 


by T. Julian Skinner, Jr., seceersay, susioe eae conrerence 


the annual meeting of the Junior 
Bar Conference of the American Bar 
\ssociation will be held as usual in 
conjunction with, and as a part of, 
the annual meeting of the American 
sar Association. All members of the 
Conference are urged to attend the 
annual meeting and to actively par- 
ticipate therein. 


Conference Will Meet in 
Atlantic City on October 27-29 


(he Junior Bar Conference will be- 
gin its meeting on Sunday, October 
27 in Atlantic City, New Jersey. The 
\merican Bar Association will open 
its general sessions in Atlantic City 
the next day and will continue its 
sessions until later in the week. The 
Conference’s sessions will come to 
an end on Wednesday, October 30. 
\ll sessions of the Conference will be 
held at Haddon Hall unless othe 
wise indicated in the program co\ 
ering the convention. 


Delegates from Affiliated Junior 
Bar Groups Will Meet on 
Morning of October 27 


Ihe first portion of the Conference's 
annual meeting will consist of the 
meeting of delegates from state and 
local junior bar groups which are 
affliated with the Conference. ‘The 
delegates’ meeting is an annual al 
fair, and as usual it will be held on 
the morning of the first day of the 
annual meeting—in this case on the 
morning of Sunday, October 27, be- 
vinning with breakfast at 9:30 A.M. 
Each affiliated organization will be 
entitled to four delegates if it is a 
State-wide junior bar organization 
and to two delegates if it is not a 
State-wide junior bar organization o1 


a part of a State bar association. Al! 


such delegates will  b« | 


considered 
members of the Conference for all 
purposes during the annual meeting 
of the Conference even though they 
as individuals are not members. All 
members of State and local junior 
bar groups are invited to attend the 
meeting of the delegates and other 
sessions of the Conference whethe: 
or not they are delegates, but they 
will not have a vote unless they are 
At the meet 
ing of delegates, ways and means of 


members or delegates. 


making junior bar work more effec 
tive nationally and locally will be 


discussed. 


First General Session 
‘The meeting of delegates referred to 
in the preceding paragraph will be 
followed by a luncheon to which all 
voung attorneys are invited. At 2 
P.M. of the same day the Junior Bar 
Conference will open its first general 
session. Certain prominent lawyers, 
including the President and other 
officials of the American Bar Associ 
ation, will address the group, and 
business of the Conference will be 
transacted. The officers of the Con 
ference will present their reports. 


Committees Will Report 


\mong other matters which will 
come before the Conference will be 
the reports of its committees, which 
reports will be received, discussed, 
and acted upon. 

The nine major committees on 
activities of the Conference are the 
following: In Aid of the Small Liti- 
gant, Membership, Public Informa- 
tion Program, Relations with Law 
Students, Restatement of the Law, 
Drathe 
Readjustment, Procedural 


Court Improvement, Wan 


Reform 





Studies, and Co-operation with Jun 
ior Bar Groups. In addition to these 
committees, special committees will 
also report. 

There will be no meetings of the 
Junior Bar Conference on Monday, 
October 28, other than certain com 
mittee meetings. The Conference 
will not meet on that day in order 
that its members may attend the 
opening assembly of the American 
Bar Association and participate in 
other meetings of the Association. 


Second General Session of 
Conference Meets on Tuesday 


[he second and final session of the 
Junior Bar Conference will be held 
on the morning of the next day. At 
that time all business which was not 
completed at the first general session 
of the Conference will be considered 
and disposed of. The report of the 
nominating committee will be re- 
ceived, and other nominations may 
be made from the floor. Officers and 
certain members of the Executive 
Council will be elected by written 
ballot during the day. On page VI 
herein appears a “Notice to Members 
of Junior Bar Conference” in which 
the method of nominating and elect- 
ing such officers and councilmen is 
outlined in detail. 


Awards Will Be Presented 


For the fifth successive year the 
Junior Bar Conference is offering 
Awards of Merit to outstanding 
junior bar organizations afhliated 
with the Conference. Awards this 
year will be for excellence in (1) 
general bar association activity, (2) 
war work, and (3) promoting the im 
provement of the administration of 
justice in traffic courts. Awards in 
each class will be made to both State 
and local junior bar organizations 
by a special committee on awards 
on the basis of applications received 
from the various groups. Applica- 
tions for awards should be submitted 
in triplicate to the Secretary of the 
Conference, T. Julian Skinner, Jr., 
Jasper, Alabama, not later than Sep 
tember 27. All affiliated groups are 


urged to compete for these awards. 
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It Turns Brilliant Lights 
on 


Administrative Law 


FEDERAL TRADE LAW 
AND 
PRACTICE 
BY 


HENRY WARD BEER 


The author writes out of an abun- 
dant experience of 25 years on both 
sides of the trial table. Seven years 
on the trial staff of the Federal 
Trade Commission; Assistant United 
States Attorney for several years; 
Special Assistant to U.S. Attorney 
General in Washington, and for 
the past several years representing 
business. 





@ ——-— 
Removes the blindfold 


from Administrative Law 


It Shows You: 

What Acts Constitute Unfair Com- 
petition 

What Is False or Misleading Ad- 
vertising 

How Contracts, Combinations and 
Conspiracies Are Judged 

Export Trade Laws Fully Treated 

Are You Qualified to Advise Your 
Clients About Prices Under the 
Robinson-Patman Act 


Step by Step in 
Administrative Law 

Gives You Every Step from the Issu- 
ance of the Complaint to the 
Supreme Court 

All Steps to Take Before Answering 
the Complaint 

Full Explanation of Protection of 
Your Rights 

AS INDISPENSABLE 


AS YOUR TYPEWRITER 


Cited by the Circuit Court of Appeals, 
by the Federal Trade Commission, 
and in Respondents’ Briefs 


COMPLETE WITH FORMS 
§ l ; 00 


BAKER, VOORHIS & CO., 
INC. 


30 Broad St. 
New York 4 MY, 
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Idaho State Bar 
Association 


The Idaho State Bar resumed its 
activities, curtailed during the war, 
with its annual meeting in Boise, 
July 19 and 20. Attendance was be- 
yond expectation and the largest in 
the history of Idaho’s Bar. 

The term of office of Paul T. Peter- 
son as President of the Idaho State 
Bar Commission having expired, 
R. D. Merrill of Pocatello, was elect- 
ed as the new Commissioner. The 
Board of Commissioners reorganized 
by the election of E. T. Knudson of 
Coeur d’Alene as President and E. B. 
Smith of Boise, as Vice President. 
Sam S. Griffin of Boise, was retained 
as Secretary. 


Minnesota State Bar 
Association 


‘The election of officers for the Min- 
nesota State Bar Association during 
the ensuing year took place at the 


DEPOSITIONS * REFERENCES 
PATENT * TRADE MARK 
CONVENTIONS * CONFERENCES 
LABOR CASES « ADMIRALTY 


The finest and most friend- 
ly court reporting service 
in New York City at rea- 
sonable rates. 


SEND TODAY ON YOUR LETTERHEAD FOR 
COPIES OF LETTERS OF RECOMMENDA. 
TION ENCLOSED IN A BEAUTIFUL GREEN 
DESK FOLDER WITH YOUR NAME STAMPED 
ON IT IN GOLD LETTERS. 
Reference: CORN EXCHANGE BANK 
TRUST COMPANY 


PATENT LAW REPORTERS 


Stenotype Court Reporters 
(Faster & More Accurate) 


HERBERT B. SANSOM, Notary 
154 NASSAU STREET, N.Y.C. 7 


BEekman 3-3381 





Annual Convention in St. Paul on 
June 28. The newly elected officers 
are as follows: M. J. Galvin, Wino- 
na, President; Horace Van Valken- 
burg, Minneapolis, Vice President; 
Charles B. 
Secretary; Stephen Schmitt, St. Paul, 
‘Treasurer. 

During the first day’s sessions on 
June 27 the Honorable Laurance M. 
Hyde, Justice of the Supreme Court 


Howard, Minneapolis, 


of Missouri, spoke on “Selection and 
Tenure of Judges Under the Mis 
souri Plan,” and Honorable Willis 
Smith, President of the American Ban 
Association, spoke on the ‘“Nurem 
berg and Other War Trials.” 

During the sessions on the second 
day, legal clinics on Trusts and 
Wills, Labor Law and Real Estate 
Problems were presented. Honorable 
J. Howard McGrath, Solicitor Gen- 
eral of the United States, also spoke 
on the second day and paid eloquent 
tribute to the late Harlan F. Stone, 
Chief Justice of the United States 
Supreme Court. 





RARE POSTAGE STAMPS 
H. R. HARMER, INC. 


Auctioneers of the 
‘President Roosevelt’’ Collection 
32 East 57th St., N. Y. 22 Plaza 3-6482 
Appraisals for all purposes. 
Weekly sales by auction. 
Expert advice available on request 











WILLIAM F. SEERY 
70 Pine St., N.Y.C. 5, N.Y. 


Staff Trained and Experienced in the 


F. B. I. 


Integrated Investigative Service for 
Attorneys 
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EDMUND C. WINGERD 


Pennsylvania Bar 
Association 


Four hundred and thirteen members 
of the Pennsylvania Bar Association 
registered in attendance at the 5lst 
\nnual Meeting held at Atlantic 
City, from June 27-29, at which the 
Edmund C. Wingerd, 
President Judge of Franklin County, 
was elected president of the Associa- 
tion for the year 1946-47. Many rec- 


Honorable 


ommendations and proposals were 
considered during the meeting that 
are of interest and importance to not 
only the State and local Bar Asso- 
ciations, but to the entire profession. 

Among these is the proposal for 
the creation of a World Union for 
the preservation of peace between 
nations. It was included in the An- 
nual Address, delivered by the Hon- 
orable Owen J. Roberts, Retired 
Justice of the United States Supreme 
Court, who was elected vice-president 
of the Association for the ensuing 
vear. 

The Association went on record 
as recommending a substantial in- 


ATTENTION 
ESTATES — TRUSTEES 
OWNERS — STOCKHOLDERS 
WE WILL PURCHASE 
A CONTROLLING INTEREST 


in an established manufacturing company. Present | 
management need not be discontinued. We are 
corporate principals. ferences will be exchanged 
Replies held nfid ial. C ate direct or 





thro your bank or ‘attorneys. Manufacturing 
Industries, Inc., 441 Lexington Avenue, New York 
17, N. Y. 


crease in the salaries of the judges of 
the courts of record of Pennsylvania. 

The Committee on Judicial Selec- 
tion and Tenure advanced the idea 
of amending the Constitution of 
Pennsylvania to provide for the 
adoption of the “Missouri Plan” for 
the non-partisan selection of judicial 
candidates for the courts of record of 
the Commonwealth of Pennsylvania. 
The Association authorized the Com- 
mittee to proceed with the draft- 
ing of the necessary constitutional 
amendments and these will be sub- 
mitted to the profession for careful 
study prior to the convening of the 
1947 Legislature. 

Of special interest to local and 
State Bar Associations is the “One- 
Hundred 
Plan.” In this plan each bona fide 


Per-cent Membership 
member of a local Bar Association 
automatically carries membership in 
the State Association. 

Another report that may be of 
assistance to other local and State 
Bar Associations was presented by 
Robert T. McCracken, 
chairman of a special committee for 


Esquire, 


the establishment of a permanent 
home for the Association. The rais- 
ing of a fund of at least $100,000 for 
this purpose was discussed. The fund 
is to be raised on a zone basis and 
each zone of the Association was allo- 
cated a certain quota. The proposal 
also calls for the creation of a cor- 
poration or trust qualified to take 
title to the real estate and to re- 
ceive subscriptions and payments to 
the fund. 
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GRANITE BUILDING 


EDWIN H. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
PITTSBURGH 22, PA. 
Office and laboratory completely equipped with modern optical, chemical, and photo- 
graphic apparatus to demonstrate the facts in connection with questioned handwritten 
and typewritten documents, and to prove these facts in court. 


Over thirty years experience 


FEARON 


Tel. ATlantic 2732 








George B. Walter, Associate 





HERBERT J. 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 2 


WALTER 


CENtral 5186 


“Thirty Years Experience” 
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Classified 


RATES /0 cents per word for each in 
sertion: minimum charge $1.20 pay 
able in advance. Copy should reac} 

by the 15th of the month preced 


ing month of issue. 


BOOKS 


LAW L IBR. ARIES OR LESSER COLLE(¢ 
tions of esteemed used law books purchased 
Our 48-page printed catalog, free on request, lists 
some used law books we have for sale, also indi 
cates the type of material we will purchase. 


Claitor’s Book Store, Baton Rouge 6, Louisiana 


UNITED STATES GOVERNMENT PUBLI 

cations at regular Government rices. No de 
posit—Immediate Service—Write Natronat Law 
300k Company, 1110——13th St. N. W., Washing 
ton Cc 


LAW BOOKS BOUGHT SOLD, EXC HANGED 
IrvinGc Kornus, Metropolitan Bld Vancouver 
Washington 


LOWEST PRICES- USED LAW BOOKS 

omplete stocks on hand, sets anc texts—Law 
Libraries appraised and bought. Nat:onat Law 
Lipsrary Appratsat Assn., 538 S. Dearborn St 
Chicago 5, Tl 


WHEN YOU HAVE A DOCUMENT PROB 
lem of any kind send for “Questioned Docu 
ments, Second Edition,” 736 pages, 340 Illustr 
tions, $10 Delivered, also “Questioned Docume 
Problems”’ (a new book): » pages, $6 Delivered 
\_spert S. Ossorn, 233 Broadway, New York Cit 








USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporter System units, Digests 
Amer. Law Reports, Text-Books, Encyclopedias 
etc. Correspondence solicited. R. V. Boyrr. Col 
ord Bldg., Oklahoma City, Okla 


AW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. Crom Skipwith. 
» West Third Street, Los Angeles 13. Californi 


LAW BOOKS BOL GHT AND SOLD: COM 
plete libraries and single sets. CLarK BoarpMa 
( Lrp., 11 Park Place, New York City 


THE HAND OF HAU PTMANN, Story 
Lindbergh Case by Document Expert. Cited 
lohn Henry Wigmore 368 Pages, 25 Illustr 
ns. Price $5.00. J. V. Harinc & J. H. Haris 

Park Row, New York 7, N. Y 
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IN Sanremo tor 
P 


New York Supplement 


COURT REPORTERS 


_OREG ON NOTARY, 
oe 


HANDWRITING EXPERTS 


"when you have a suspected or ‘isputed doc 


~M: artindale Hubbell 


“Que stioned Doct ume ents 


INVESTIGATORS 


vestigation service 


LAW BOOK SALESMAN 


LAWYER WANTED 


with some experience preferred 


MISCELLANEOUS 


DEVANS SECRETARIAL SERVICE. PUB 

lic stenography, mimeographing, addressing 
and mailing. Washington address and_telephor 
service available. 1742 K Street, N. W., Was 
ngton, D. C., Executive 0634. 


WANTED: A LIMITED NUMBER OF THE 

April, 1946, issue of the American Bar Ass: 
iation Journal. We will pay twenty-five cents a 
opy if sent to American Bar Association 
JournaL, 1140 North Dearborn Street, Chicag 
0. Tllinois. 


POSITIONS WANTED 


ATTORNEY, VETERAN, 36, B.S. (ACCOUNT 
ing), LL.B., 5 years in taxes, real estate, pr 
bate and casualty insurance before entering Nav 
Reentering practice after 5 years Navy includin 
extensive court martial experience. Willing 
work hard in exchange for future and guarante« 
income with law firm or corporation offering spe 
ialization in taxes, probate, corporations or re 
state. Box CJ, American Bar Association Jour 
nal. 1140 North Dearborn Street. Chicago 

Illinois 


WASHINGTON REPRESENTATIVE DIS 

trict of Columbia attorney. with 20 years 
general practice in New York and District of 
Columbia, wishes to represent responsible law 
firm in Washington upon release from militar 
service in October. Extensive experience in fed 
eral courts and governmental agencies. Also trad: 
association experience Seeerter _Status and refer 
ences. Decrees: A.B., J.D., S.J.D. Part time 
professor in law school, and author of several legal 
publications. Box BS, American Bar Associa 
TION JourNAL, 1140 North Dearborn Street 
Chicago 10, Tllinois 


ATTORNEY, DESIRES POSITION WITH 
Corporation or Law Firm. Knowledge 
stenography. Bachelor Science and Doctor Juris 
prudence degrees. Travel anywhere. Box NB 
\merican Bar Association Journal. 1140 Nort! 

Dearborn Street, Chicago 10, Illinois 


TUST SEPARATED FORTY-FOUR YEAR 

old Ohio veteran desires to locate in or west ot 
Albuquerque, in or south of San Francise: 
fifteen years civilian experience general practice 
and urban transportation (gasoline and electr 
street railway) :—-damage cases. finance, account 
ing, taxation, public and industrial relations; 
service injury Le disabling but lawyer a little 
stale after five years in Army (Lt. Col.); prefers 
corporate connection using legal and administrative 
experience. Box PH, AMERICAN Bar ASSOCIATION 
JournaL, 1140 North Dearborn Street, Chicag 
10, Illinois 


LAWYER. MARRIED. TWO CHILDRE 
J.D. University of California Law School. Met 
ber Illinois and Supreme Court Bars. Over 
vears’ experience trial and appellate litigatior 
Federal courts. Specialist, labor relations, admit 
istrative law. Desires connection with establishe 
law firm or business which can use outstandir 
legal ability. initiative and resourcefulness. B 
RM. American Bar Assoctation Journat. 11 
North Dearborn Street, Chicago 10, Tllinoi 


ROBES 


IUDICIAL ROBES—CUSTOM TAILORED 
The best of their kind—satisfaction guarantee 
Catalog J sent on request. Bentiry & Simo 

! 7-9 West 36th St.. New York 18, N. Y 
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Mertens 


The Law of Federal Income Taxation 


by JACOB MERTENS, JR. ° : ° ° of the New York Bar 


12 Volumes including 1946 Cumulative Pocket Parts « Price $140.00 


A complete restatement of the entire field of federal income and excess profits 
taxation—directing you instantly to the applicable provisions of the law and the 
interpretations and constructions which have been placed upon them both adminis- 


tratively and judicially. 


-presenting the quickest way of finding the law, and the only way of finding all 


the law weighed personally by an expert in this field as to relevancy and importance 


giving you that peace of mind that no other means of research will give—the 


certainty that you have not overlooked other decisions in point 


Kept constantly to date by a monthly pamphlet service which cumulates into a 
single issue every third month. The set is also brought to date annually by supple- 
mental pocket parts which fit into and become a part of each book. Therefore, for 
the latest word on the subject you simply follow the section, page and note number 

of the original text into the pocket part of the particular volume and down to the 


latest issue. 


In other words, you do not buy a new set annually. Your original investment is 
permanent. You have no filing problem, no intermediate indexes or complicated new 
numbers to note and remember. The full picture is carried forward for you from 
year to year as it unfolds and develops right down to the first of each month. It is 

not necessary to find or borrow volumes or worry about discarded material when 

your problem relates to a refund or deficiency assessment involving the law of a prior 
year; the Mertens Service, by cumulation instead of substitution and discarding, saves 
that law for you. It keeps the ENTIRE law always available in a single service, and 


always to date within your own current reading knowledge. 


The charge for the year's service including Pocket Ports (July 1946 to July 1947) is $35.00, payable in advance 


CALLAGHAN & COMPANY 


401 East Ohio Street ° Chicago 11, Illinois 
























NOW 


You can acquifé “all of the law of 


INSURANCE 


in one compact set of only 3 volumes. 
A complete text covering every phase 
of the subject, supported by citation to 
all of the cases, state and federal. 


3,878 Pages + + + 35,000 Index lines 


IT’S NEW! ... IT’S COMPLETE! 


It’s the C. J. S. tithe INSURANCE 
Vols. 44, 45 and 46 
CORPUS JURIS SECUNDUM 


These three volumes, kept up to 
date by annual cumulative pocket 
parts, may be purchased separately 


at moderate price. 


For Particulars Write 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Ave Library of Congress lyn 1, New York 


Serials Record, 
“vashington 25, D. C. 














